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Corporate Counsel — Hitchiner Manufacturing Co.
8 years private practice at 2 of NH’s largest firms
# McLane, Graf, Raulerson & Middleton
& Hamblett & Kerrigan
19 years at Digital Equipment Corporation
e 11 years in-house counsel, 8 years marketing
Transactional, high-tech and IP practice in 30 countries
worldwide
Admitted to practice 1978
LLB Catholic University of America
BS US Military Academy, West Point
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Agenda Hitchiner Manufacturing Overview

@ Overview of Hitchiner & Privately-held NH corporation

@ Legal Work Product 2 3000 employees
& Ethics 2 5 locations (NH, Mexico, France)

. . . @ Leading counter-gravity casting company of parts
@& Questions / Open Discussion g sravity & company o1 b

for automotive, aerospace and defense industries
& R&D joint venture with GM

& Worldwide customers, licensees & patent
portfolio

2 Option to build plant in China

ACC's 2006 Canadian CCU

ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario

June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 3 of 89



CORPORATE COUNSEL UNIVERSITY NEW CHALLENGES/NEW SOLUTIONS

Association_of . P(\Association of
/ CC Corporate Counsel CC Corporate Counsel

L3 o ’ L3 L3 o o L3 o
Hitchiner’s Law Organization Hitchiner — Outside Counsel Overview

@ 2 attorneys — both report to President 2 Generally retain outside counsel on hourly / project basis

@ Roland Olivier (Assistant Secretary to Board) 2 Pay for only actual expenses incurred
@ Corporate governance, finance, securities, M&A, government relations ) | sel d . 1 K ; 1
e Product liability, dispute resolution, litigation management % Counsel selecte using personal networks, attorney reterrals
e Customer and supplier agreements, antitrust @ Lead firm — McLane Law Firm (NH Terralex affiliate)
¢ P prosecution, protection and licensing @ Specialists (patents, finance, export/import)
e Support for foreign operations, R&D joint venture ) L 1 1
e Strategic business policies ® Local country counsel:

@ Timothy Sullivan (VP Administration) e Asia (China, Japan)
e HR, employment, benefits, OSHA, immigration) e Europe (UK, France, Germany)
& Environmental law, export / import compliance e Mexico
e Assistant Ethics Officer & Terralex affiliates worldwide (as needed)
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Legal Work Product

& What services do you need?

e Specialized services (IP, environmental, compliance, antitrust,
employment, securities)

e Transactional services (contracts review & negotiations, M&A, finance,
government contracts)

e Litigation, product liability or compliance support (risk assessment and/or
management, dispute resolution, collections, litigation)

e Local country support (Int’l transactions, disputes, corporate governance,
foreign investments)

Seminars/training by outside counsel

hat deliverables or information do you need?
Do you need access to outside counsel’s knowledge base?
Legal opinions — Get Them in Writing!
Make your requests for deliverables as specific as possible

=~

¢ @ @ 2 [ ]
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Legal Work Product

& Make your requests specific

Analyze the key facts and issues in-house

Determine what is the applicable law / jurisdiction

Use the Internet / electronic research to familarize yourself with
the applicable legal principles

Summarize the situation and facts in a memorandum to outside
counsel

Avoid using broad questions (“please describe what constitutes
force majeure under German law”)

Ask fact-based questions (e.g. “attached is the force majeure
clause in this contract, given the above facts what is the company’s
liability under this clause? Is legal principle XYZ applicable here
to mitigate the damages?”’)

Agree upon the nature, scope and costs for the deliverables

Question opinions and findings if they don’t pass your “nose test”

ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Legal Work Product Legal Work Product

@ What are your expectations? 2 How will you get it?
@ Consider creating outside counsel policies and procedures policy @ Define electronic formats (Word, Wordperfect, .PDF)
@ Establish quality, responsiveness and billing standards s Email and attachments
- Total quality management / Six Sigma principles to deliver value! . .
@ Sharing via Lotus Notes / groupware products
= Seek and implement WIN-WIN cost effective solutions ® & . ] group P )
o Define who you want to do the work (partners, associates, & Access via law firm or corporate extranets / intranets
paralegals, contractors) @ Technology (HW/SW) for conducting & managing litigation
= Avoid paying to train inexperienced associates & How will you evaluate the results?
» Avoid paying partners to “manage” relationship or files . .
pay . ep . . & . P @ Evaluation by lawyers, business people
& What Information will you give outside counsel ) .
Inf +on/traini Lt : 2 Create and use an evaluation scorecard
@ Information/training on your company, policies, products, terms . . . .
° & . y pany p P e Provide feedback to outside counsel & monitor change (if needed)
¢ Memorandum summarizing your analysis of the facts
ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Ethics

2 Organization is your client
@ Model ABA Rule 1.13(a) — “lawyer retained by an organization
represents the organization acting through its duly authorized
constituents.”

e Corporate entity can only act through its agents

e In-house counsel represents the entity by interacting with its agents
(directors, officers, managers)

@ Corporate counsel owes no duty to shareholders, stakeholders
Penultimate client for in-house client is the Board of Directors

& Model Rule also applies to outside counsel
ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Ethics

2 Attorney-client privilege for in-house counsel
@ Has been steadily eroding in US since 1970’s

@ Need guidance from outside counsel

- How to establish and preserve the privilege

= Is normal in-house counsel work product protected?

- Risk/liability assessment, internal investigations

e Impact

ACC's 2006 Canadian CCU

Memorandum from President or CEO to attorney requesting
investigation

Internal memorandum announcing request, preserving evidence

All correspondence directed to attorney and marked as privileged
For sensitive matters, hire outside counsel to preserve privileged info

of Sarbanes-Oxley Act, new SEC rules in US

June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Ethics Ethics

@ Model ABA Rule 1.13(b) — Attorney internal “whistleblowing” rule 2 What action should a lawyer take?
@ Elements to consider before a lawyer questions business judgment of = Lawyer cannot assist a corporate officer to commit a crime
organization’s agents e Violation of duty to organization
e Is the act “related to the representation?” = Ask agent to reconsider

= In-house counsel vs. outside counsel = Obtain an opinion from outside counsel and present it to management

@ Is there a breach of a duty to the organization? = Report the matter “up the chain of command”

Violations of law
= Lawyer must exhaust all possible avenues to remedy in-house before
disclosing confidential information

= SEC rules adopted under Section 307 of Sarbanes-Oxley Act of 2002 require a

W

» Duty of loyalty
= Duty of care
Is there a violation of the law?

= Violation of SEC, state or foreign country security laws lawyer appearing and practicing before the Commission to report credible
= Violation of other laws (FPCA, export/import/ITAR regulations, environmental, evidence of a material violation outside the organization of the issuer if a
antitrust laws) prudent and competent lawyer would conclude it is reasonably likely that a
e s it likely to result in “substantial injury to the organization?” material violation has occurred of federal or state securities laws or a material
= Mere mistake vs improper conduct breach of fiduciary duties under those laws
ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Ethics

@ Sarbanes-Oxley Act of 2002 — “reporting up the ladder”
e Applies to publicly-traded companies, or proposed issuer of securities
e SOX requires SEC to regulate conduct of attorneys “appearing and practicing
before the Commission in any way in the representation of an issuer”
= Does not apply to “non-appearing” foreign attorneys
@ SEC now expects in-house and outside counsel to serve as “gatekeepers” to
maintain fair and honest securities markets
Attorneys are expected to report evidence of a material violation of the law
Companies should establish a Qualified Compliance Committee (QLCC) to
investigate any reported violations
e Chief Legal Officer (CLO) is expected to conduct a reasonable inquiry
regarding potential violations reported by attorneys
If there is a violation, CLO or the QLCC must try to get the company to stop
or prevent the violations or remedy the consequences

Violations may have to be reported by reporting attorney, CLO or QLCC to
SEC

ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Up the Ladder Reporting under Sarbanes-Oxley

Lnwrper, 3p00aring and practicng before ihe ¥ reparting 10 CLOCED
Commmiien han evitance o rataral vl po o
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Ethics — Establish a Compliance Program Ethics — Federal Sentencing Guidelines

& More proactive corporate governance environment today 2 Company must adopt compliance standards and procedures (common and
(Sarbanes-Oxley, Federal Sentencing Guidelines) business-unique)

_ . . 2 Companies need effective compliance training programs and Board should
@ Every US company should establish a compliance program participate
& Conducting effective risk assessment 2 Board of Directors needs to know and oversee compliance program
= Meet Federal Sentencing Guide Stipulations 2 There must be an appropriate “Tone at the Top”
- Prioritize compliance program initiatives and spending # Individuals responsible for the program must have effective authority and
« Provide compliance roadmap to reduce material violations of laws . access
- Provide legal defense in the event of product liability, civil/criminal ® Program must have adequate resources
proceedings 2 Program should be regularly evaluated
& 55% of companies use outside counsel to conduct risk # Approach to compliance should be both “carrot™ and "stick™
assessment @ Company “hotlines” with anonimity features are required
@ Risk assessment drives the program
ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 10 of 89



CORPORATE COUNSEL UNIVERSITY

/ CC Association_of .
Corporate Counsel

Ethics

& Outside counsel ethics rules in US

ACC's 2006 Canadian CCU

See Model ABA Rules in materials

= Rule 1.7 — Conflicts of Interest: Current Clients

= Rule 1.8 — Conlflicts of Interest: Prohibited Transactions with Clients

= Rule 1.9 — Duties to Former Clients

= Rule 1.16 — Declining or Terminating Representation

= Rule 5.0 - Unauthorized Practice of Law, Multi-jurisdictional Practice of Law
Alternative billing arrangements must be in writing, particularly contingency
or incentive fees
Special rules apply when doing business with clients, accepting stock or stock
options for fees in many states
State-by-state ethics code variations administered by State Bar Association
Ethics Committee
Advisory opinions published by State Bar Ethics Committees on specific
issues

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).
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Ethics

& Conflicts and Waivers

Conflicts with current or multi-national clients are a growing
problem

@ Conflicts imputed to the entire firm, not just the attorney you retain
e Conlflicts with former clients may not be a problem depending

ACC's 2006 Canadian CCU

upon the nature of the prior representation

Most law firms have an ethics committee that reviews
conflicts/waivers

In case of a conflict, outside counsel will require a written waiver
before representing your company

Even if a waiver is signed, most likely outside counsel will not be
able to represent either company if a dispute arises between them

June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Ethics Ethics

@ Multi-jurisdictional issues in US & International Considerations
@ Most state bar associations permit in-house counsel to practice law in their e Local culture can greatly influence practice of law, local
company without being admitted to local state bar management’s views regarding ethics matters
= Many state bar associations will admit experienced lawyers via motion ’ I];/Irz);li(l:o
e Some state bar associations, like Florida, have specific waiver - China

requirements for in-house counsel Common law vs civil law

Antitrust laws (US, Canada, EU) governing M&A, joint ventures,
marketing, sales and distribution practices

e In-house counsel must retain outside counsel to appear in any state or
federal court where not admitted to practice

@ Terminating representation

e Compliance with US laws
e Not every State Bar Association ethics code requires outside counsel to = Foreign Corrupt Practices Act (FCPA)
return client’s work product and files upon terminating the representation = US Export / Import Regulations
if there’s an outstanding balance due to the firm - International Traffiking in Arms Regulations (ITAR)

= New Hampshire vs. Pennsylvania

ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario ACC's 2006 Canadian CCU June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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Conclusions

&

&
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Set expectations and standards for work product with
outside counsel
Manage the relationship
Build a personal relationship, particularly with foreign counsel
Train outside counsel
Communicate clearly and regularly
Evaluate performance, provide feedback

@ Total quality management — delivering value to your company
Compliance with ethics, SEC/Sarbanes-Oxley laws and
rules, US/Canadian laws

Consider the impact of local country culture and laws

June 25-27, Renaissance Toronto Hotel Downtown, Toronto, Ontario
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X. Sample Forms and Policies

A. Proposal For Joining The Dupont Primary Law Firm Network3®

A. Your Firm And Our Proposal

1. Description of Your Firm. We would like to have some background information on your firm
such as size, ratio of partners/associates, policy regarding legal assistants, places you re-
cruit, policies regarding associates, how the firm is managed, what you aspire to as firm,
strategic plans, overall approach to the practice of law.

2. The Territory. Describe the areas within that your firm can service and the range
of services you feel you can provide effectively and cost efficiently. If you have branch
offices, tell us if you can provide a full range of services from those branches. Our goal is
to have as few firms as possible to represent us in ----- .

3. Scope of the Work. Our intention is to retain a firm to represent us with certain exceptions
in all DuPont legal matters in
firm, subject to exceptions such as:

a) Cases currently with other firms which we decide should be grandfathered;

b) Cases in which there is a conflict of interest which we elect not to waive;

¢) Nationwide series of cases which have already been assigned to national/regional
counsel;

d) Matters placed with other firms in a joint defense effort;

¢) Cases involving affiliated companies such as Conoco and Consolidation Coal;
f) Cases involving intellectual property rights;

¢) Financial and securities matters.

. We plan to put all of our work in the primary

4.Volume of Anticipated Work. The total billings in thousands of dollars on DuPont matters in
the defined Territory for the period 1995-1997 are as follows:
1995 ($M) 1996 ($M) 1997 ($M)

Admin/Regulatory
Collection
Contracts
Criminal
Employ/Labor
Environment
Intel.Property
Miscellaneous
Property Damage
Personal Injury

5. staffing/Conflicts. Considering the scope and volume of work proposed, describe the staff-
ing you would propose, and how you would handle overload situations. How would you
handle a conflicts situation? Do you know of any conflicts?

6. Diversity. Diversity is a core value of the DuPont Company and constitutes one of the
cornerstones of our convergence program. We want to know about your programs with

For more ACC InfoPAKs, please visit www.acca.com/vl/infopak
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respect to hiring and promoting minorities and women. We encourage firms to hire = writes for external publications
minority and female professionals and to assign them to significant projects, includ- . assists Engagement Partner with advocacy of program within the and elsewhere
ing DuPont work. Please provide statistics and information regarding your efforts and . supports supplier usage

results. Describe how you could assist us in getting certain business to minority firms.
2. Technology. We expect our primary firms to have, or agree to acquire in due course, speci-

B. Our Needs And Your Expertise fied electronic technology compatible with DuPont’s, including the specific areas below.
1.We are interested in your expertise in litigation and general areas of legal practice. a) Use Lotus Notes to communicate via e-mail with DuPont and its primary law firms
2.Describe your resources and expertise in the above areas. and suppliers.

b) Exchange documents for review and revision, etc. using Lotus Notes e-mail.

C. The Partnering Relationship ¢) Actively participate in the KnowledgeBase (see attachment 1 ‘KnowledgeBase Partici-

This proposal reflects a significant initiative by DuPont Legal that over time will reduce substan- pation Requirements).

tially our outside legal costs through a partnering relationship with selected firms. This is not a d) Submit and pay bills electronically using task-based billing codes.

one-sided proposal that merely seeks to reduce hourly billing rates. Instead, by establishing long- ¢) Install the BillWiz software for processing invoices.

term relationships with a small number of cooperative firms who learn DuPont’s businesses and the f) Sign DuPont’s Corporate Electronic Security Information (ELIS) agreement.

way in which we do business, we will be able to implement systems which will allow us to staff and g) Agree to meet the hardware and software requirements (see attachment 3 ‘Hardware

handle matters in the most cost efficient manner possible. We actively solicit your ideas on how and Software Requirements’).

to develop such systems and best utilize each other’s resources so as to achieve greater productivity h) Have full time Internet access for your firm.

and cost reduction consistent with quality results. To this end, we suggest: i) Provide Information Technology staff to work with DuPont on network configura-

1. Relationship Managers. James Shomper, Manager of Law Firm Partnering, will work with tion changes and modifications (see attachment 4 ‘Circuit, Router, TCP/IP Address and
counterparts from your firm to manage our relationship. We have found that it is most DuPont Server Change Procedures & Timelines’).

productive to split the responsibilities for managing the relationship at our primary law

(SN

. Case Management. We have jointly developed with our primary law firms standardized
firms as follows: procedures for handling all DuPont cases. The emphasis is on Early Case Assessment
within 120 days of case filing which takes into account the potential liability, your

Engagement Partner knowledge of the plaintiff’s counsel and local jurisdiction, business input for the overall

" enlists firm’s Senior Management support strategic approach to the case, and the business implications of the suit. By this process,
= has in.ﬂuence in the firm in-house and outside counsel then mutually agree on the course of action which results
- negotiates fee structures in the earliest disposition of the case consistent with the business objectives. Strategic
L] leverages the relationship Budgeting will be utilized, but primarily as an input to case management as opposed to
" serves as foremost external advocate an absolute cost control device
. seizes marketing opportunities for the firm 4. periodic Performance Reviews. We will do periodic reviews which will include a candid dis-
L] addresses internal compensation to reinforce best in class cussion on staffing, quality of services, efficiency in disposing of cases, cost-effectiveness,
" provides strategic thinking and areas in need of improvement. These reviews will also include an open and candid
] allocates resources assessment of DuPont’s support of the primary law firm. We expect to have an annual
L] promotes technolog%z investment formal review, but we also believe this should be a continuous process in which the firm
] conducts annual reviews and DuPont freely express areas of concern and develop opportunities to increase cost-ef-
n focuses on women/minorities serving DuPont ficiency and effectiveness on an on-going basis.

5. Annual Meetings. We expect all of our primary law firms to attend an annual meeting of

Account Manager

" handles day-to-day program-related tasks and challenges

" educates others

. applies technology

" serves as primary network communications interface

. participates in annual review

" engages in most network activities

" initiates collaboration with other PLFs and service providers

Copyright © 2006 Association of Corporate Counsel
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E Fees And Billings B. Request for Qualifications Letter*’

1. DuPont is interested in results, not effort. Our long-range goal is to move away from

hourly billing where feasible. We believe hourly billing is a disincentive to efficient ser- Joe Attorney

. .. . . A, B & C, Lid.
vice, and we welcome opportunities to structure fee agreements that provide for incen- . .
. . L . Three First National Plaza
tives and that reward results rather than time devoted to a matter. We solicit your input )
70 West Madison Street

on alternative billing arrangements that allow you to deploy your resources in the most
cost-efficient manner.

2. For the near term, in consideration for our placing our business with you, we solicit your
proposals regarding reduced hourly rates, volume discounts, or other alternative fee ar-
rangements.

Chicago, Illinois 60602
Re: Request for Qualifications
Dear Mr. Attorney:

From time to time, the American Bar Association (“ABA”) requires the services of outside counsel
to represent it in intellectual property litigation. In preparation of the assignment of one such mat-
ter, we wish to pre-qualify one or more attorneys with expertise in this area.

This letter is a Request for Qualifications (RFQ). We will use the responses to this RFQ to evaluate
attorneys on both objective and subjective bases and then intend to develop a short list of attorneys
to participate in oral discussions with our General Counsel and senior members of the Law De-
partment. Your strict adherence to the ground rules included in this RFQ will be appreciated and
will be an important evaluation criterion.

1. Publicity. There is to be no publicity about this RFQ or the underlying evaluation process. More-
over, if you practice with a firm, no one should be informed of this RFQ or the evaluation process
except those with a “need to know” basis so that you may respond to it. Finally, even people in
your firm with a need to know basis should be cautioned to strictly abide by the requirements of
this paragraph of the RFQ.

2. ABA Contacts. For further information regarding this RFQ your primary contact at the ABA is
Michael R. Booden, Senior Associate General Counsel, 312/988-XXXX. In Mr. Booden’s absence,
you should call Darryl L. DePriest, General Counsel, 312/988-XXXX.

3. No Obligation. This letter is a request for information only. The ABA reserves the right to engage
outside counsel or not to engage counsel on any basis that it sees fit. Attorneys and firms engaged
may be terminated for any or no reason in the absolute discretion of the ABA. Attorneys and/or
firms receiving or responding to this RFQ shall bear all costs of responding and the ABA shall be
under no obligation, financial or otherwise, to them.

4.Responses Due. You are requested to submit your written responses to this RFQ no later than 5
PM on XXXX, 2001 by facsimile, mail or e-mail (boodenm@staff.abanet.org).

C ight © 2006 A iati f C te C |
Opyright € ssoclation of Corporate Counse For more ACC InfoPAKSs, please visit www.acca.com/vl/infopak

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 15 of 89



CORPORATE COUNSEL UNIVERSITY

C. Retention Letter

DuPont Legal

James D. Shomper

Manager, Law Firm Partnering
1007 Market Street, D-7047-2
Wilmington, DE 19898

(302) 774-6403

(302) 774-1398 (FAX)

Date:

Dear :

Itis indeed a pleasurc to send you this letter which sets forth the arrangements under which we will
retain your firm as a primary provider of legal services to DuPont in the State of

We at DuPont Legal are very pleased about having your firm join our network of primary law ﬁrms
and suppliers. It has been an interesting and challenging journey for us these past six years, and
with your selection as a PLF we believe we have further strengthened and solidified our network.
As you know from our prior discussions, DuPont’s program is founded on three basic goals:

1. Forming long-term strategic partnerships with a select group of innovative and exceptional law
firms and suppliers who can collaborate and team with other PLFs to further DuPont’s goals and
interests.

2. Maximizing the use of technology to increase efficiency and to produce the most cost-effective
services possible.

3. Focusing on work processes to increase efficiency and reduce our costs.

From these fundamental goals, critical components of the DuPont Legal Model have evolved
including a serious commitment to diversity, early case assessment, strategic budgeting, alternative
fee arrangements, and metrics. We believe strongly that the corporate legal industry has changed
significantly in recent years and continues to change. We have been on the forefront of that trans-
formation, and together with our PLF and primary supplier network we intend to stay on the “cut-
ting edge”. We hope your law firm proves to be a major contributor to that joint effort.

DuPont desires to handle our legal matters in the most cost-effective manner possible, consistent
with excellence of service and optimal results. To obtain that objective we have agreed to establish

a partnering relationship with your firm whereby we jointly develop systems to allow DuPont to
achieve its cost reduction and productivity goals while securing for your firm a profitable relation-
ship with DuPont. We desire that the relationship be flexible and mutually beneficial and that we
jointly develop case management systems, which will team DuPont staff counsel with attorneys in
your firm. The system that we envision will apply a disciplined, creative and business-like approach
to the early, cost-effective resolution of DuPont’s matters.

‘The elements of our partnering relationship are as follows:

Territory

Legal services subject to this engagement letter shall be rendered in
Staffing

Staffing requirements will be based on consultation with DuPont attorneys. Actual requirements
will be decided on a case-by-case basis.

Copyright © 2006 Association of Corporate Counsel
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Scope Of Services

It is DuPont’s intention to retain your firm to represent DuPont in all types of matters. Potential
exclusions include:

Fees And Disbursements

Fees and reimbursable disbursements shall be as set forth in the attached Schedule. DuPont’s Bill-
ing Guidelines from Primary Law Firms are also attached to this letter. We encourage and are open
to discussing any proposals you may have for alternative fee arrangements on any specific cases or
matters as they come in. Feel free to propose any ideas to the DuPont attorneys assigned to your
cases.

The Partnering Relationship

The critical elements of the partnering relationship we seck to establish with your firm involve: a)
enhanced communication among DuPont business management, staff counsel and outside counsel;
and b) a focused dedication to a case management planning system which is designed to achieve
desired client objectives at the lowest possible cost. In furtherance of those objectives we desire to
establish a partnering relationship as follows:

Relationship Managers. DuPont’s Manager for Law Firm Partnering willbe . She will
have overall responsibility for managing the relationship between your firm and DuPont. You have
indicated that you will be the engagement partner for your firm in its dealings with DuPont. Our
manager of law firm partnering will be responsible for interacting with you to carry out the provi-
sions of this engagement letter and to work with you to develop new and creative ways to enrich
our relationship to our mutual benefit.

Computer Technology. DuPont Legal Information Systems will work with you to identify com-
puter technology, which would make your firm compatible with DuPont Legal’s technology. If you
do not currently possess that technology, you will acquire it in due course. Computer compatibility
is essential to allow us to achieve the following objectives: a) consistent, cost-effective communica-
tions; b) share information electronically; ¢) submit and pay bills electronically; d) develop data
bases for legal fees and costs and for other relevant case data; and 3) litigation budget control.
Periodic Reviews. A key element of the partnering relationship is a clear communication of objec-
tives and expectations. Accordingly, we propose that the manager of law firm partnering meet with
you periodically to review all aspects of our relationship and to explore additional opportunities to
increase productivity and to further reduce costs.

Benchmark Surveys. Each year we expect our PLFs and primary suppliers to complete a bench-
mark survey that helps us assess the success of the overall program and to identify areas in need of
improvement. A copy of last year’s survey is attached to give you a sense of the types of inquiries
we ask our PLFs to answer each year. This helps us evaluate our programs progress and success and
helps us make adjustments as needed.

Network Referrals. We actively encourage the members of the PLF network to refer business to
cach other from their non-DuPont clients. One of the real benefits to the PLFs from participating
in the DuPont Legal Model, among others, is the referral business that has developed within the
network. We ask that you track any referrals you receive from others in the network and those that
you make to others in the network.

Annual Meetings. We expect you to attend Annual PLF Meetings and occasional interim meetings.
They are essential to our program and provide our PLFs with excellent networking opportunities.
Diversity Policy

We have explained to you our policy of promoting full and equal participation in the profession by
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minorities and women. In this regard, DuPont encourages the firms with which it is establishing

a partnering relationship to hire minority and female professionals and to assign them to handle
DuPont work. In addition, we encourage our partnering firms to associate with minority run firms,
as well as organizations that provide legal support services. You have indicated that you understand
the significance of this policy to DuPont and that your firm is equally committed to this policy and
will adhere to it in performing services under this engagement letter.

We have set forth in this engagement letter the principal elements of the partnering relationship,
which will be effective as of . We view this relationship as a creative and dynamic
process to allow both of us to achieve our desired objectives and we would welcome your contin-
ued efforts to work with us to improve the process. Although this letter is not intended as a legally
binding agreement, we expect it to govern our relationship until modified by cither party upon
reasonable notice.

Very truly yours,

James D. Shomper

DuPont Legal

Manager of Law Firm Partnering
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D. Engagement Letter

Dear s
This letter will confirm our firm’s representation of [client] in [matter]. We understand that our
assignment is limited to [detailed description of scope of representation and specific tasks that will
be performed and any tasks that are excluded, e.g., appeals, investigation into insurance coverage,
compliance with SEC or IRS requirements]. We look forward to working with you on this matter.
We will be representing [client] in this engagement. We have not been retained by any of [client]’s
affiliates, officers, directors, employees, shareholders, partners, subsidiaries, or parent companies,
including [any specific individuals or entities]. If we are asked to represent any of these individuals
or entities, that representation must be entered into separately and explicitly through a letter such
as this. If any uncertainty about our role in this matter arises, we would appreciate your bringing it
to our attention so that we can clarify our relationship with that party.
I will be the Partner in charge of this matter, but I may recruit assistance from other lawyers and
legal assistants as necessary to provide efficient and cost-effective services. As we discussed,
___and will also be working on this matter under my direction. We have also agreed
that local counsel should be retained for assistance in this matter. [Client] will be responsible for
retaining and paying local counsel. We recommend that you enter into a separate agreement with
regard to that engagement.
You have expressed your desire that [in-house counsel] be responsible for [describe tasks]. As you
like, our firm will rely on you to perform these responsibilities conscientiously and, of course, in
accordance with the applicable rules of professional conduct. If we feel that those responsibilities
are not being fulfilled to our satisfaction, we reserve the right to withdraw from representation.
Our firm takes ethical obligations very seriously and we trust that you will aid us in fulfilling those
duties.
[Our fees will be determined by the time devoted by each lawyer and legal assistant involved and
the hourly billing rates assigned to each such person. My current hourly rate is $ . Our
firm’s hourly rates range from $ for a junior associate to $ for a senior partner
and from $ t $ for legal assistants. We periodically revise our rates and we reserve
the right to do so from time to time during the course of our representation of [client]. As we have
agreed, however, our fees will not exceed § for this matter.]
[Our fees will be determined on a contingency basis. [Client] agrees to pay:

percent (__%) of the total money amount or current value in money recovered or paid
to [client] arising from or related to the matter described above if the matter is settled by negotia-
tion and does not go to a hearing on the merits.
_ percent (__%) of the total money amount or current value in money recovered or paid
to [client] arising from or related to the matter described above if the matter goes to a hearing on
the merits.

percent (__%) of the total money amount or value in money paid to [client] if the
matter is taken on appeal or if the matter must be retried in whole or in part.]
[We have received your check for § , which will serve as a retainer. We will deposit that mon-
ey into our client trust account, which our firm maintains in accordance with the applicable rules
of professional conduct. We will apply that money against our fees and costs in this matter to sat-
isfy our monthly billing statements, copies of which will be sent to you for your files. Any money
left at the close of our engagement will be returned to you, without interest. If the retainer reaches
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a balance of zero, we will advise you and you will pay all further billing statements on receipt.]

Our firm will incur costs associated with your representation. These costs may include charges for
such items as long distance phone, delivery, copies, facsimile, travel, filing fees, court reporters,
translators, and experts. In some cases, the charges for these costs may differ from the actual, fully-
absorbed, out-of-pocket costs incurred by our firm for these items. You have agreed to reimburse us
for these costs, which will appear on our billing statements. You have also authorized us to retain
any consultants or experts that we feel are necessary to advance your interests in this matter. In the
event that the charges from these (or other) outside vendors exceed § , we may submit those
bills directly to you for payment.

Our billing statements will be sent to you monthly and are payable on receipt. If after ____days we
have not received payment, we reserve the right to suspend performance until all outstanding fees
and costs are paid, consistent with applicable rules of ethics.

As we have discussed, the fees and costs that will accrue in our representation of you are unpre-
dictable as is the outcome of this matter. We may from time to time give you our opinions on

estimated costs, the likelihood of success, and the strategy we will pursue. These statements are our
opinions and are based on the information available at the time; you should not take these state-
ments to be guarantees or promises.

We have agreed that our firm will not disclose any of [client’s] confidences or secrets except to the
extent necessary to further [client’s] interests. All media statements and requests for information
will be forwarded to you for disposition.

[Our firm represents many other clients, and as we have discussed, some of those clients may have
interests adverse to yours. Specifically [disclose all current and prospective conflicts, including
name of client and nature of conflict]. As we have discussed, you have expressed your desire for
our firm to represent you despite these actual and potential conflicts. You have agreed that you will
not seek to disqualify our firm on the basis of these conflicts and consent to our representation of
those interests that may or do conflict with yours. [We have agreed that we will not assign the same
people to staff your matter as matters of clients whose interests may be adverse to yours.]]

You may terminate our representation at any time with reasonable notice. Terminating our rela-
tionship will not discharge your obligation to pay fees and costs incurred before termination and
those incurred thereafter in the transition of the matter. [In the event that you terminate our rep-
resentation, we will return to you all of your papers and property upon receipt of payment for all
outstanding fees and costs.] We will retain our own files associated with this matter, which include
drafts, notes, internal memoranda, legal and factual research, administrative records, time and ex-
pense reports, accounting records, and personnel materials. [Our firm has a file retention policy. At
the conclusion of this matter, we will retain your files in accordance with the policy in place at that
time. If you would like documents returned to you, please so notify us.]

We may withdraw from representing you if you breach this agreement in any way, including by
failing to pay our fees and costs, or with reasonable notice to you, or as the applicable rules of pro-
fessional conduct require or permit.

In the event that a dispute arises regarding any aspect of the relationship between [client] and

our firm, we agree that that dispute will be subject to the laws of (without regard to the
choice of law principles thereof) and will be venued in . Our firm and [client] also agree
to consent to the jurisdiction of in any such dispute.

Finally, we understand that [client] will cooperate fully with our firm in this matter.
If this letter correctly reflects our mutual understandings, please sign and date this letter and return
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it in the envelope provided. We appreciate the opportunity to provide these services to [client] and
are pleased to be able to continue the relationship between [name of firm] and [client]

Very truly yours,

[firm lawyer]

The foregoing correctly reflects [client’s] understanding and the Firm has [client’s] consent to take
action in accordance with this letter.

[client representative] [date]
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E. Outside Counsel Engagement Letter

[Date]
Lead Outside Counsel Name
Law Firm Name

Address
Re: [Matter Name]

Dear :

This letter will confirm that [XYZ Company] has asked you to represent us in the above matter. In
connection with your representation we have asked you to [describe scope of the engagement].
With this letter I am sending a copy of our Outside Counsel Policy. Except as set forth in this let-
ter, or specifically agreed to by me, the Policy will govern your representation of [XYZ Company]
in this matter and all subsequent matters in which you are retained. We have agreed that you will
be the lead outside counsel on this matter and will be responsible for ensuring adherence to the
Policy. I [or name of appropriate inside counsel] will be lead inside counsel on this matter. We
believe that providing you with a clear statement of the principles which apply to your representa-
tion of [XYZ Company] will assist us both in providing effective, high quality legal representation
responsive to the needs of the company. I urge you to raise any questions you may have about the
Outside Counsel Policy with me or [other lead inside counsel] at the outset.

We have agreed that you will be compensated for your work on this matter [insert fee arrange-
ment]. [If fixed-fee billing and budgeting applies, we have agreed that you will prepare [a] task-
based budget[s] (monthly, quarterly, for all the work necessary to complete this assignment,

for each phase of this matter) for my approval.] We have agreed that you will submit your bills
[monthly, quarterly, or at the completion of this matter].

We have agreed that the attorneys and staff who will work on this matter are:

Name

Name

Billing rate

Billing rate

I look forward to working with you on this matter. Please confirm that you have received and agree
to abide by the Policy by returning a signed copy of this letter to me at your earliest convenience.
Very truly yours,

XYZ Company Attorney

We have received XYZ Company’s Outside Counsel Policy and agree to be governed by that
document’s terms in our representation of [XYZ Company] and its affiliates.

Law Firm Name

By
Lead Outside Counsel
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F. Outside Counsel Policy-Billing Requirements and Disbursement/

Expenses Summary

I General Requirements

A. Engagement Letter (ITI.A) Required for all matters where fees likely to exceed $Xx,000.

B. Lead Inside Counsel (III.B) Responsible for all substantive decisions; outside counsel to
keep informed; provide all documents to inside counsel for review.

C. Retention of Local Counsel, Consultants, Vendors (II1.D) Pre-approval required for all
retentions; - outside counsel policy terms apply.

. Billing Requirements

A. Billing Rates (VIL.C). In effect for entire matter unless written approval 60 days in ad-
vance.

B. Staffing/Billable Time (VILE)
1. No more than 2 attorneys at meetings, negotiations unless pre-approved.
2. No firm paralegals unless pre-approval (II1.B)
3. More than 12 hours per day by one member outside counsel staff closely reviewed
4. Internal conferences more than 10% total monthly billings closely reviewed
5. No billing for travel time, clerical work (filing, date stamping, indexing, making ar-

rangements)

. Budgeting/Billing Requi
A. Task Based Budgeting and Billing(VIL.D) Required for all matters where fees will be
greater than $XX,000
B. Billing Timing/ Contents(VILF)
1. Bills to be rendered monthly within 30 days after end of month.
2. Detail of fees by lawyer, paralegal, number of hours by task, description
3. Expenses/disbursements detail and charges by category

Iv. Expenses/Disbursements
A. Non-Reimbursable Overhead (VIII.A)
1. Computer, e-mail, word processing charges
2. Conference room charges, rent
3. Supplies
4. Library use, staff
5. Clerks
6. Proofreaders charges
7. Meals (except during business travel)
8. Taxis and limousines to and from firm office (even at night)
9. Support salaries, overtime
10. Local telephone calls
11. Fax charges
B. XYZ Preferred Disbursement Vendors (VIIL.B) XYZ legal staffing, court reporting, du-
plication, scanning/coding vendors must be used; XYZ will not pay any firm mark-up/ad-
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ministrative charges.

C. Travel (VIII.C)
1. Airfare. Coach only fare in U.S., within Europe, Asia, Latin America; business airfare
maybe reimbursed U.S. to/from Europe, Asia, Latin America with pre-approval.
2. Rental cars Mid-size cars only, no limousines, hired cars unless pre-approved.
D. Meals/Accommodations (VIII.D)
1. Hotels: Use reasonable judgment
2. No personal/incidental expenses reimbursed.
E. Telephone/Facsimile/Photocopying (VIIIE)
1. Photocopying: $0.10 per page or firm’s actual annualized per page if lower.
2. Telephone/ facsimile: No local call charges, toll charges only for outgoing transmissions,
no charges for incoming faxes.
3. Messenger services: Only actual charges.
E Computerized Research (VIILF) Actual charges only without firm mark-up, admin charg-
es; use XYZ password when provided.
1. Secretarial time, Word processing (VIII.G) No charges for secretarial, word processing
charges, including overtime.

G. Policies and Billing Requirements for Outside Counsel
NPR Policies and Billing Requirements for Outside Counsel
1. To minimize misunderstandings, outside counsel should share these policies and billing
requirements among all firm personnel working on NPR matters.
2. Outside counsel is engaged for NPR by its Office of the General Counsel, and an OGC
attorney will manage the engagement. Others at NPR do not normally have authority to
expand or contract the scope of the engagement or otherwise to manage the rendering
of legal services to NPR. If someone other than an OGC lawyer requests a change in the
scope of services to be rendered, before beginning any change in the scope of work you
must inform the OGC attorney managing the work of the request and obtain his/her
approval of the change.
3. All billing statements for legal services shall be supported with details of the work per-
formed. The details to be included are:
A. A narrative description of the work performed for each specific task by the at-
torney or paraprofessional performing it. Daily “block” billing descriptions will not be
sufficient. The description should state clearly the nature of the task performed and allow
us to see why it was necessary.
B. he name or initials of the person undertaking the task.
C. The time spent on the task described, in at least tenths of hours (every
six minutes).

D. A summary by each attorney or paraprofessional providing services during that
month (or other billing period), showing (a) the total time spent by that person,
(b) the billing rate for that person, and (c) total charges for that person

4. Where more than one attorney or paraprofessional is involved in the same work project
- such as writing a brief or attending a meeting or deposition - the details in the billing
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statement should make clear why the other person or persons’ presence was necessary.

5. NPR cannot afford to finance training of lawyers or paraprofessionals working on our
matters. Persons participating in the matter must in all instances be rendering valuable
services based on existing expertise commensurate with their billing rate.

6. NPR when it hires outside counsel expects to be engaging lawyers who are already
highly skilled specialists in the subject matter for which legal services are sought. It
should thus be rare for legal research by outside counsel to be needed. Before undertak-
ing legal research, therefore, approval should be obtained from NPR. In cases where it is
impractical to obtain approval, NPR should be informed as soon after the fact as pos-
sible.

7. Discussions or conferences between or among attorneys should be minimized and
should only be undertaken when that is the most efficient means possible to convey
or obtain information. Billing descriptions for such conferences should indicate why a
conference was needed. An entry “Conference with ABC re status” is not a sufficient
explanation.

8.  Billing shall be undertaken monthly, unless the total amount due is less than $500.
The billing statement should be sent no later than twenty days from the end of the bill-
ing period. This is necessary for our budget and matter management.

9. Each disbursement shall be billed at actual out-of-pocket cost. No mark-ups or ad-
ministrative fees may be added.

10. Computerized legal research should not be undertaken without NPR’s prior approval.
NPR has a special arrangement with Lexis/Nexis that may well be available to outside
counsel working on NPR matters.

11. The costs for meals for personnel while working, or for transportation between the
office and their home, shall not be charged to NPR.

12. Billing for photocopies should not exceed eight cents per copy (unless you can show
us that your actual cost exceeds that). Moreover, the number of copies should appear on
the billing statement.

13. NPR may not be billed for receipt or delivery of facsimile transmissions (other than
any actual long distance telephone toll associated with the transmission), or for com-
puter or word processing printing charges.

14. NPR will not pay for either secretarial (including word processing) or inside messen-
ger services, or any overtime, unless there is prior written approval.

15. Paraprofessional time billed should not include tasks that are more appropriate for
clerical or secretarial personnel, such as stamping or numbering documents, indexing or
tagging exhibits, organizing files or reproducing documents.

16. No single disbursement in excess of $500 may be incurred without our prior approval.

17. NPR may find it necessary to impose other billing requirements and policies during
the engagement as appropriate to manage the matter properly. Prior notice will be given
and the matter discussed with counsel if this is deemed necessary.

NPR encourages outside counsel to put to us promptly any questions about cither the above
requirements or our billing expectations. We believe that the best way to avoid misunderstandings
over billing is good communications. We are committed to payingquickly those billing statements
that conform to these requirements.
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H.Conflict Waiver Letter

[Date]
[Name of Lawyer Requesting Waiver |
[Outside Law Firm Name ]
[Address ]
Re: [name of case or transaction for which waiver is requested]
Dear [outside lawyer ]:
This letter is in response to your request for a waiver of a [potential or actual] conflict of interest in
connection with [law firm ]’s representation of [other client’s name ] in the above referenced mat-
ter. We have no objection to such representation subject to the following conditions:
1.[Other client name ] agrees not to object to [law firm J’s continued ability to represent
XYZ COMPANY or its affiliates on existing and future matters; [and ]
2.[Law firm ]s representation of [other client ] will not involve the assertion against XYZ
COMPANY or any of its affiliates of a claim of fraud, misrepresentation, or other dis-
honest conduct .[; and ]
3.[Law firm ] is representing [other client ] for the sole purpose of [describe limited en-
gagement to which XYZ COMPANY is consenting Jand it is understood that XYZ
COMPANY reserves the right to claim a potential or actual conflict of interest and
take appropriate action regarding any other matters including broader representation of
[other client ] with reference to this matter. [; and ]
4.[(Law firm) personnel providing services to (other client) in connection with this matter
will not be among those concurrently providing services to XYZ COMPANY or a XYZ
COMPANY affiliate; and ]
5.[(Other client) has been informed of the conditions set forth in this letter and has agreed
to these conditions. ]

[Please sign this letter and have it signed by a representative of [other client ] and return it to me if
it is acceptable to you. ]
Very truly yours,

XYZ COMPANY Attorney
Received and agreed to:
[Attorney at law firm]
[Other client representative]
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I.Sedgwick Outside Counsel Guidelines

Control And Handling Of Litigation

The cost of litigation has risen dramatically in recent years. Sedgwick, like so many corporations,

has added litigation experts to oversee and manage litigation, and has been compelled to seck

improved ways to plan and budget its cases. You will be working with me or my staff to develop

strategy, assess our exposure and evaluate settlement potential. Your firm will be responsible to the

Sedgwick Legal Department. All decisions regarding litigation strategy, discovery, settlement and

trial are to be made at the direction of or with the prior approval of the Sedgwick Legal Depart-

ment. Although you will often have direct contact with Sedgwick personnel regarding the facts

underlying a particular file, various Sedgwick personnel may provide input regarding litigation

strategy; final decisions on all litigation matters must come from or have the prior approval of the

Legal Department.

Our methods of planning and controlling these costs are the defense plan and the case budget.

These help us project not only our legal fees, but other costs of litigation as well, such as the time

executives and other employees may have to devote to case management. Accordingly, we will need

to work with you to develop an overall litigation plan which is both result-oriented with respect to

a particular case and cost effective.

Defense Plan And Case Budget

Following the assignment of a new case, your firm, in consultation with us, should develop a de-

fense plan and budget for this litigation. We require the defense plan and case budget within forty-

five (45) days of your being assigned the case. The defense plan should provide the following:

s Brief factual summary noting key issues or areas of inquiry;

= An assessment of exposure, i.e., whether coverage exists or is absent and dollar value range of
potential damages;

= Anticipated future activity;

= Resolution strategy.

The budget should include anticipated disbursements as well as time estimates and fees for local
counsel and experts. The case budget should be your best estimate based upon your experience.

We do not want you to deliberately estimate high so that you can “look good” by coming in lower
than your estimate. Nor do we want low estimates, accompanied by “cost overruns”. Obviously we
want you to strive for consistency between estimates and actual billings.

We understand that litigation has elements of unpredictability, and we do not expect clairvoyance.
However, when the unpredicted events occur we want you to think about the impact on the case
budget and make appropriate revisions. Thereafter, for active litigation matters, monthly reports
should be made noting significant developments, revisions of the initial assessment, changes in
strategy and budgets, etc. For non-litigation or inactive litigation matters, such reports could be

on a quarterly basis. Sound judgment should be used in the time spent on a defense plan and case
budget. If it is apparent that the case should be settled early or could be dismissed on motion with-
out discovery, please discuss the recommendations with the supervising in-house attorney before
embarking on these analyses.

Sedgwick expects to resolve cases as expeditiously and economically as possible without jeopar-
dizing its position on legal issues of significance and important policies, practices and principal.
Accordingly, immediate and continuing efforts should be made to identify cases for early disposi-

For more ACC InfoPAKs, please visit www.acca.com/vl/infopak

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).

21 of 89



CORPORATE COUNSEL UNIVERSITY

tion as well as cases that could be handled more effectively through mediation, arbitration or other
means of alternative dispute resolution. Critical to this identification process are the early commu-
nications with opposing counsel to establish a precise nature of plans against Sedgwick and early
internal investigation and development of facts. Whenever appropriate, dispositive motions should
be used early in the litigation to efficiently eliminate meritless claims.

Consultation with and approval by the supervising in-house counsel is required before making

any substantive motion, conducting discovery whether in the form of interrogatory, document
demands, requests to admit, depositions, or filing any claim, counter-claim or cross-claim. All draft
memoranda of law pleadings and other work products shall be forwarded to the supervising in-
house counsel early enough to enable consideration, comment and approval.

All settlement proposals and requests for settlement authority must be submitted to in-house coun-
sel. No settlement discussions may be entered into without the approval of Sedgwick Counsel.

Contact With Sedgwick Personnel

Generally, the Legal Department will exclusively communicate on behalf of Sedgwick with outside
counsel. We recognize the time constraints of discovery deadlines or trial preparation may make

it impractical at times to channel all communication through the in-house attorneys. When it is
necessary for outside counsel to work directly with Sedgwick technical personnel who are consult-
ing on a case, it is essential for outside counsel to keep in mind the need of the in- house attorneys
to be advised promptly what has been discussed. Accordingly, it is the responsibility of outside
counsel to advise the in-house attorneys as soon as possible the nature of any direct communica-
tions with Sedgwick personnel. Copies of all correspondence and documents sent to Sedgwick
personnel must also be sent to the in-house supervising attorney. We also expect our phone calls to
be returned promptly.

Please carefully and thoughtfully review discovery requests prior to sending them to the in-house
supervising attorney and the Sedgwick colleague who will be drafting responses, and identify those
items to which you will object and those which will require an answer. You should also advise on
protective orders or stipulations for trade secrets or other confidential information. These discovery
requests should be forwarded with sufficient time to prepare responses. No document should be
produced without a thorough review by an attorney familiar with the case or without consideration
being given to a protective order or stipulation where appropriate.
In order to speed up discovery matters, outside counsel should send additional copies of the follow-
ing types of data directly to the in-house attorney and to the Sedgwick technical colleagues who are
assisting in the discovery:

a.Significant deposition transcripts;

b.Requests to Sedgwick for answers to interrogatories and requests to admit;

c.Answers of other parties of interrogatories (with the interrogatories if they are not restated

in the answers).

Please do not prepare deposition summaries as a matter of routine without first discussing the mat-
ter with the responsible in-house attorney. Where you and the in-house attorney concur that you
should prepare a deposition summary, it should be concise, setting forth only the relevant testi-
mony, your impressions of the witness, and how the deposition of that witness affects our liability
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posture and our strategy in the case.

Conflicts

Outside counsel shall undertake a thorough search of conflicts of interest im-
mediately after being contacted to represent Sedgwick in any matter. Any actual

or potential conflict must be discussed with in-house counsel at the time of the
engagement or as soon as the conflict becomes known. Sedgwick is comprised

of all the entities appearing on the enclosed organizational list. It is essential that
you recognize the scope of Sedgwick’s domestic organization when investigating
potential conflicts of interest. Prior to your representation in the matter, please
advise us if your firm is presently representing or if your firm has ever represented
a client in any matter in opposition to any of the Sedgwick entities appearing on
the attached list. In the event a current conflict exists, we request that you notify us
immediately. Should you later become aware of potential conflicts that may arise
please provide us with all necessary information as soon as possible so that a timely
decision regarding the retention of counsel can be made. Notice and waivers of
conflicts must be acknowledged in writing.

Staffing

We have selected you to represent us because of your expertise and because we have
confidence in your ability and judgment. Consequently, you should be personally
in charge of any matter you are handling for us from beginning to end including
the billing. If you contemplate anyone else assisting you in this matter, including

a paralegal, please consult with us in advance as to the experience of the persons
you anticipate assisting you, your anticipated involvement and the billing rate(s)

of the people involved. We also ask that you counsel with us if a change in staff-
ing is contemplated. If the change becomes necessary because of the firm’s needs,
Sedgwick will not be billed in start-up costs of educating the new person in the
case. Also, Sedgwick will not pay the billing rate for more than one attorney when
two or more firm attorneys meet to discuss Sedgwick’s case. We trust that you will
attempt to minimize legal expenses by relying on a junior attorney or legal assistant
for less demanding tasks, rather than yourself, where their skill and ability would
result in more effective economical efforts. However, we know that duplication and
inefliciency can sometimes be avoided by a few hours of your direct effort.

Legal And Technical Research

We expect to be billed only for that legal research deemed necessary to defend
Sedgwick’s interests. With the exception of legal and other research for an initial
report and evaluation of liability and exposure in a new matter, any such legal
research and the need for any written memoranda or opinions based thereon must
be authorized in advance by the supervising in-house attorney. We require that a
copy of any significant legal memoranda or opinions be provided to the supervis-
ing in-house attorney. Sedgwick will not pay for and expects not to be billed for
legal research to educate attorneys in basic fields of expertise on the basis of which
the firm is chosen.
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Billing/Check Request

We require detailed monthly bills. The bills should include:

the name or initials of the attorney handling the matter;

the date of service and time allocated to the service,

a full description of the service rendered and the billing rate of the attorney and of
attorneys in addition to those in which we have agreed, it would be helpful if the
explanations were included along with the billing.

Disbursements for extensive computerized research services, extensive copying,
computerization of documents and the like will not be reimbursed unless ap-
proved by us in advance. Disbursements should not include charges for routine
secretarial work or processing or office supplies. Disbursements for overtime
should be charged only if required for client effort and not because of other firm
or personal priorities or interest (e.g., charges for an attorney working nights or
weekends necessitated by another client or bar activities during the business day
should not be chargeable to us).

We will reimburse you for necessary photocopying and other expenses at your
cost. We do not authorize and will not generally reimburse for first class air trans-
portation, luxury hotel accommodations, and lavish meals. All out of town travel
must be approved in advance. Sedgwick will compensate for time spent in transit.
However, if work is done for another client in transit we will not reimburse for
transit time. If travel time is devoted to working for one or more clients in ad-
dition to Sedgwick, we should be billed only for the proportionate time period.
Time away from home or the office which is not in transit or spent performing le-
gal services will not be compensated. Sedgwick will reimburse only for coach class
travel unless unusual circumstances justify otherwise. We do not reimburse for
normal secretarial services such as time spent in filing, file indexing, typing, clerk
filings, and the like unless we are informed in advance as to the reason. Disburse-
ments should be charged only if required for client effort and not because of other
firm or personal priorities or interest. Major disbursements must be agreed to in
advance (e.g., expert’s fees, extensive microfilming, computer use, document re-
trieval, etc.). Please do not bill us for support staff overtime unless we have agreed
in advance.

We will reimburse you for necessary photocopying and other expenses at your
cost. We do not expect to be charged for courier service or other expedited mail
delivery where the urgency was created by last minute preparation not caused by
Sedgwick. Invoices should be addressed to the attention of Peter Marchel, Assis-
tant General Counsel and Professional Liability Risk Management and Litigation
Director. We trust that you will find the above acceptable. Should you have any
questions please contact Peter Marchel at (901) 684-3894.

Name & Title
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J. Performance Evaluation Letter3®

PERFORMANCE EVALUATION WITH OUTSIDE COUNSEL

FIRM: DATE:

Coordinating or Lead Partner:
Number of Matters Currently Being Handled:

Number of Firm Attorneys Handling Matters:

PERFORMANCE CRITERIA

This Eval. Last Eval.

1. LEGAL KNOWLEDGE/SKILL/EFFORT/RESULTS (Overall)

a. Results
Legal knowledge/expertise
Quality of service/advice/counsel

a0 o

Professionalism

. MATTER/CASE MANAGEMENT & ADMINISTRATION (Overall)

. Efficient staffing of cases

. Cooperation with other legal services providers

. Organization & planning

2
a
b. Cost consciousness & control; working within budget
c
d
e

. Timeliness of work product

Timely & detailed case plans and budgets
Timely & detailed invoices
Use of e-mail for communication

a0 T ow

USE OF SYSTEMS, PROCESS & TECHNOLOGY (Overall)

Sensitivity to cost issues - expenditures, experts, travel, lodging, service providers

. COMPLIANCE WITH SET GOALS & PROCEDURES (Overall)

a. Timely delivery of documents

4
a
b. Timely delivery of legal research studies & memoranda
c. Securing approval when appropriate or required

d. Prompt notice of significant changes or events

5. TEAMWORK (Overall)
a. With other outside counsel

b. With client’s in- house counsel

c. With other legal service providers
d. With outside counsel

For more ACC InfoPAKs, please visit www.acca.com/vl/infopak

23 of 89



CORPORATE COUNSEL UNIVERSITY

6. COST CONSCIOUSNESS AND CONTROL (Overall)

a. Understanding client position re legal expenses

b. Willingness to consider/use alternative billing arrangements,

rate discounts & freezes
c. Performance re budgets & plans

7. CLIENT/ COUNSEL SATISFACTION (Overall)
a. Sensitivity to wants/needs

b. Anticipation of wants/needs

c. Willing cooperation

d. Sensitivity to personnel issues

e. Resolution of conflict situations

f. Understanding culture & style

OVERALL EVALUATION

COMMENTS/OBSERVATIONS:
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K. Engagement Checklist*®

CHECKLIST - ENGAGEMENT LETTERS

Every firm, and every practice group within each firm, will have its own preferred
style and text for its form engagement letters. Our purpose is to present the basic
checklist of items that should be covered in all such forms. If a firm decides to
structure its intake process as described in this work, it should review each version
of the engagement letter form so that the review process, can proceed without
separate consideration of every form letter by the oversight partner or commit-
tee. Because clients have differing needs and levels of sophistication, this checklist
includes both required and optional items. Required items, listed in bold face and
large type, should at least be considered for inclusion in every engagement letter;
in bold face italic type are additional optional items which may also be included.
The Checklist is presented in two forms, first as a simple list, and, second, with
detailed commentary.

THE CHECKLIST

Parties

Scope of Engagement

Nature of Services - Course of Representation (optional)
Lawyers and Others Providing Services

Communicating with the Responsible Lawyer

Methods of Communication - Preserving Confidences (optional)
Client’s Obligations

(i) Fee Arrangement; (ii) Disbursement Arrangement

PNANBERDN =

9. Billing Arrangement

10. Dispute Resolution

11. Right of Withdrawal

12. Additional Requirements of State Law or Court Rules (optional)
13. Agreement (Countersignature) of Client

ANNOTATED CHECKLIST - ENGAGEMENT LETTERS

. Parties

u The letter should specifically identify all parties or entities represented in the
matter - and all parties specifically not represented - by proper legal name.

u If the client is a corporation or organization, make clear that you will represent
the interests of the entity, not the president, the board of directors, or the trust-
ees. If the engagement involves services provided to individuals, state whether
you will represent, for example, the husband, as opposed to the husband and
wife. If appropriate, include advice to those not being represented to seek and
obtain separate counsel.

—

Comment: Careful specification of the client can clarify the interests involved in
the case and reveal any potential conflict of interest. Because multiple clients may
have very different interests, this element is especially important in joint represen-
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tations. If more than one individual or entity is named as client, the letter should
automatically be reviewed to determine whether appropriate steps have been taken
to deal with actual or potential conflicts that may arise from multiple client rep-
resentation, as discussed in Chapter 2, Making Judgments: Managing The Client
Selection Process.

If a decision is reached to accept the engagement despite a conflict of interest,
either the engagement letter or a separate letter should deal specifically with the

issue, including the necessary full disclosure. It may also be appropriate to describe

the action you will take if a conflict subsequently arises that requires separate
representation. If appropriate, specify which client you will represent under these
circumstances. Warn that if you are required to withdraw because of a conflict of
interest, all parties may be denied your services, and each party will then have to

pay a new attorney to assume the matter. If warranted, recommend that the client
seck independent counsel regarding the conflict of interest and its impact.

Notes:

(1) In multiple client situations, additional language at Item 6 (Methods of Com-
munication - Preserving Confidences) will be appropriate to inform all clients that
they do not have separate (only collective) expectations of confidentiality.

(2) Additional language will also be necessary at Item 13 (Agreement of the Cli-
ent) in every matter where there is a conflict to be waived or consented to, in order

for the client(s) to give express waiver or consent to the engagement notwithstand-
ing the conflict.

2.

Scope of Engagement

Clearly, fully, and specifically describe and define the services you have agreed to
perform for each individual representation. This definition is essential in ensur-
ing that you meet the client’s goals, and can provide a valuable reference point
for discussion of goals and expectations over the course of the engagement.
Specifically state any limitations on services and exclude services that you have
not agreed to perform. Exclusion warns the client that he or she should protect
himself or herself through other means if potential issues arise that you do not
want to address. Be as specific as possible so that you cannot subsequently be
blamed for failing to address a related issue. When you are representing one
party to a divorce proceeding, for example, the engagement letter should state
that your representation will not include the sale of a house or other property.
Disclaim responsibility for providing any services not specifically listed

Specify any special areas of authority that the client has agreed to grant you,
such as hiring of co-counsel or experts or incurring of significant expenses.
Note, however, that this advance grant of authority is not all-inclusive; you may
need to seck renewed authorization for authority issues that may arise later in
the representation.

Comment: A clear, full, and explicit description of what the firm is - and is not
- being retained to do is an essential element in establishing the basis of any fee
arrangement (especially any non-time based fee), and in avoiding claims that the
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firm failed to perform assigned tasks. Ambiguity in the definition of the scope of
the engagement can be extremely dangerous from a risk management perspec-
tive. In one case, for example, a firm was retained “to recover damages for injuries
sustained in an auto accident” of a certain date. The firm understood its role to be
the filing and prosecution of a civil suit, and did not pursue workers’ compensa-
tion remedies. When the limitations period expired on the workers’ compensa-
tion claim, the client sued for malpractice. Because the engagement letter stated
broadly that the firm’s responsibility was to handle matters related to the accident,
the firm and its carrier paid a large settlement on a matter that the firm had never
consciously accepted. Limitation of the scope of engagements is expressly permit-
ted by the Model Rules of Professional Conduct, and has been accepted by many
courts. It may also be helpful and advisable, to state that a closing letter will be
sent at the end of the engagement, after which the firm’s representation of the cli-
ent will cease unless a new engagement letter is exchanged.

3. Nature of Services - Course of Representation (optional)
Outline the work to be performed, define a general time line for its perfor-
mance, and note major tasks, deadlines and milestones. Establishment of a clear
framework for conduct of the representation can help you define tasks, meet
deadlines and avoid excessive expenditures. It can also alert you to unclear or
unrealistic client expectations.

Indicate both attorney and client responsibilities on the task schedule. If appro-
priate, note scheduled ongoing meetings or other channels of communication.
= If you want to address the likelihood of success in a litigation, be careful to
avoid wording - especially a percentage-based estimate - that could be inter-
preted as a guarantee of success. If you do discuss the likelihood of a positive
outcome, be sure to include appropriate caveats.

Comment: This is distinct from the statement of the scope of the engagement, and
is intended for the benefit of individual or unsophisticated (especially first-time)
clients. This element describes and explains how lawyers will perform the assigned
project, and the kinds of activities involved, so that there are no expressions of
surprise by the client at the time or efforts spent on activities outside the client’s
vision or expectation. In litigation matters, such as contested matrimonial cases,

it can be very helpful to provide clients with a detailed description - perhaps in a
separate document - that explains the steps and timetable for a “typical” case.

4. Lawyers and Others Providing Services

= Identify the primary attorney responsible for the engagement, other attorneys
within the firm, paralegals and all other professional staff who will work on
the engagement. Also identify any outside consultants, experts or co-counsel at
other firms who will be involved in the matter.

= If the client is retaining other attorneys besides you, delineate exactly what re-
sponsibility and authority you will assume and what responsibility and author-
ity others will have. Make sure the client is clear about this delineation.
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= Comment: Identify with specificity the lawyers who will be working on the
client’s matter, or at least those who will be responsible, and with whom the cli-
ent may communicate.

5. Communicating with the Responsible Lawyer

= Describe the frequency and form of your anticipated communications with the
client. Establishment of clear lines of communication is essential to ensure that
changes during the course of the representation - in the matter itself, the firm’s
or the client’s circumstances, or the attorney-client relationship - are recognized
and adequately addressed.

s Specify the firm’s policy regarding the time within which calls or faxes are cus-
tomarily answered, and what to do if no response is received on a timely basis.

Comment: The most frequent complaint voiced about lawyers - to disciplinary

authorities, as well as in malpractice cases - is “My lawyer never returned my tele-

phone calls.” Accordingly, this element of the engagement letter presents an ideal

opportunity to make a positive commitment that can only have a beneficial effect

on the relationship - that your firm, and your lawyers, understand the importance

of being accessible - and agree to live up to the firm’s policy.

6. Methods of Communication - Preserving Confidences (optional)

= Early discussion of attorney-client privilege - including protections, limitations,
and waiver - is critical, especially in matters involving joint representation, and
with respect to the use of technological devices (cellular phones, E-Mail, etc.).

= You may want to specify that client records will be returned at the conclusion of
the matter or state your document retention policy, including periodic disposal,
for other materials whose return the client does not request.

Comment: Much time and energy has been spent in recent years discussing the

need for protection of computer systems and data by encryption and the dangers

of mis-addressed faxes, and cellular telephones and other threats to attorney-client

confidentiality. Many of these potential problems can be eliminated if the issue

is directly addressed in the engagement letter and the client consents to whatever

security (or lack thereof) is to be adopted in communications between the firm

and the client, and within the firm generally. Expression of such concerns in the

engagement letter is essential if the client or a particular matter demands special

treatment.

7. Client’s Obligations

= Identify any important matters that must be decided by the client, and specify
any deadlines involved.

= Emphasize that the client is responsible for regular communication and provi-
sion of complete and accurate information throughout the engagement. State
that you will rely on the completeness and accuracy of that information when
performing your services.

= Specify any tasks your client must perform, such as obtaining tax returns or
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other relevant documents, and state deadlines for their completion.

= Changes in the client’s structure, ownership or other circumstances can give
rise to new conflicts. If appropriate, specify that the client must inform you of
any such changes during the engagement. On a more practical level, some firms
state that the client must notify the attorney of any change of address or tele-
phone number and any extended travel plans.

= Further specification of client responsibilities may be appropriate in some
personal representations. For example, you may want to stipulate that the cli-
ent agrees to comply with court orders or medical requirements relevant to the
engagement.

Comment: Until serious problems arise, lawyers tend to forget that their clients

have basic obligations, especially truthfulness toward counsel. When lawyers

discover that clients have lied or committed fraud, during the course of rep-
resentation, the problems which ensue under every version of ethics codes are

nothing less than horrendous. The problems can be significantly mitigated by a

clear expression within the engagement letter of the client’s obligations and the

consequences which will follow under the applicable ethics code in the event that
these problems arise. If it is clearly and simply expressed, this language can prevent
serious trouble later.

8. (i) Fee Arrangement

u Clearly state the basis on which fees will be charged, and note the client’s
agreement that the fees are reasonable. Many states require that the firm’s fee
schedule be communicated to the client in writing, regardless of whether a
contingent fee is involved. In some states, the attorney must specifically inform
the client of the basis of charges at the outset of the engagement. The courts will
always resolve ambiguities in the client’s favor.

= In all hourly fee engagements, specify the respective billing rates of all profes-
sional staff who will be working on the matter, and note any likely change in
rates during the course of the engagement.

= Specify any charge you intend to bill on a basis other than straight hourly
charges, and describe how such charges will be computed. Specify any addi-
tional charge you intend to impose, such as a premium for achieving a favorable
outcome. It may be useful to explore potential alternative fee arrangements with
the client before formalizing the basis of charges. Specify whether a lesser rate
will be charged for travel time; if not, state that necessary travel will be billed at
the rates previously set forth.

» Most states require exact written explanation of how contingent fees will be
determined - including, as specified by ABA Model Rule 1.5, “the percentage
or percentages that shall accrue to the lawyer in the event of settlement, trial,
or appeal, litigation and other expenses to be deducted from the recovery, and
whether such expenses are to be deducted before or after the contingent fee is
calculated.” Some states may impose additional requirements.

u If there is any arrangement for the sharing of legal fees with other lawyers (in-
cluding referral fees), review local ethics rules, and state the sharing arrangement
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in the necessary detail as set forth in those rules.
Retainer and Management of Client Funds

= State the amount of your retainer, the types of fees and expenses covered, when
the retainer must be replenished and what actions you will take if it is not
replenished. Careful scheduling of retainer payments can ease the payment
process and eliminate surprises as the engagement proceeds. Some clients may
prefer to make direct payments to third-party consultants or vendors instead of
paying a large retainer.

= Specify whether or not the retainer is refundable if the engagement ends before
it is exhausted. Non-refundable or advance-pay retainers may be void or void-
able in some states; check local ethics rules and case law first.

s Specify how client funds will be handled and whether or not interest will ac-
crue. Many states require that refundable retainer monies be placed in a trust
account; depending on the amounts and times involved, your fiduciary role
may dictate that the account be interest-bearing. Trust arrangements are espe-
cially vulnerable to outside scrutiny; review all arrangements carefully to ensure
that there is no appearance of advantage to you or the firm.

Comment: Clearly state the nature of the fee arrangement and the firm’s poli-

cies with respect to all disbursements. Segment 3 of this work, Fees, Billing and

Collections, will deal at length with the reasons why hourly billing is problematic;

what the alternatives are - including contingent, task-based, value-based, capped,

flat, discounted or blended fees - and why lawyers will make more money if they

adopt them; and how to make the transition.

(i) Disbursement Arrangement

s Clearly indicate whether out-of-pocket charges (such as long-distance telephone
calls, copying and transcription charges, travel, court costs, postage and couri-
ers, and charges for computerized research) will be passed on to the client, and
specify your procedures for doing so. Warn the client if these charges are likely
to be significant. If appropriate, explain that internal staff time for word pro-
cessing and similar tasks is not included in the hourly fee and will be billed.
Scrutinize your estimates to ensure that the client receives the best rates possible
for such tasks, whether performed in-house or contracted to a vendor.

= Comment: There are both ABA Formal Ethics opinions, as well as local opin-
ions, regarding permissible charges for disbursements.4 Beyond the negative ap-
pearance of substantially marked-up disbursement charges, in many states it is
unethical to make a profit on the provision of non-legal services, such as photo-
copying. While one approach is to provide a schedule of standard disbursement
expense charges, many lawyers and firms have concluded that clients prefer a
single inclusive bill without separate charges for disbursements - and have raised
their rates to accomplish that end.
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9. Billing Arrangement

= Explain your billing and payment requirements and set out a clear payment
schedule. Specify the frequency and format of your standard bills.

= You may want to state that you will submit interim reports specifying what legal
services have been performed and what funds have been disbursed during the
stated period, even if no payment is due. Interim reports both inform the client
and protect the attorney by providing a detailed record of time and expenses. In
the event of termination or a future claim against the firm, this record can help
establish the reasonable value of services provided.

10. Dispute Resolution

= Describe the procedures you will take to resolve any disputes that may arise dur-
ing the course of the representation.

Inclusion of a mediation clause is recommended to demonstrate your commit-
ment to lower costs and rapid resolution of possible problems. This method has
proven both successful and efficient in resolving disputes; it can help you build
good client relations.

Consider including an arbitration clause for fee disputes. Some states require
ADR to resolve disputes regarding legal fees, while others limit these clauses.
Accordingly, before using alternative dispute resolution (ADR) clauses, check
with your insurer to make sure they do not violate the terms of your policy or

state or local rules. Limitation of this clause to address fee disputes only, as op-
posed to all disputes, is essential to limit your risk exposure by separating any
claims arising from fee disputes from any broader malpractice claims.

Comment: This element is optional - and in a few states, some elements, such as
mandatory arbitration, may be prohibited or restricted. In our view, however, it

is always preferable for disputes with clients to be resolved in private, rather than
in open court where they are likely to be exposed to the glare of the media. We
recommend that arbitration always be offered as an option, even where it may not
be mandated under local ethics rules.

11. Right of Withdrawal

= To eliminate any uncertainty, state that the client can terminate your engage-
ment at any time, without cause.

= Explain that you also have the right - and sometimes the obligation - to termi-
nate the engagement, on written notification and subject to the ethical stan-
dards in the Rules of Professional Conduct.

= You may want to state that you reserve the right to suspend or terminate the
representation if the client either breaches its obligations with respect to the
engagement (see item 7 above) or does not pay the firm’s invoices within a
specified period. This provision can lessen the likelihood that you will have to
file suit to collect your fees, which often results in counterclaims by the client.
Statements that the client agrees not to contest the firm’s withdrawal if its fees
have not been paid, however, may violate state ethical standards.
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Comment: If; as recommended above, the engagement letter clearly expresses all
of the client’s obligations to the firm, the courts are likely to honor a firm’s request
to withdraw in cases where consent is required, provided that this right is also
clearly expressed in the engagement letter. This provision, combined with ongo-
ing oversight of billing and collections to prevent accumulation of significant
accounts receivable, should enable firms to extract themselves from engagements
in which the clients fail to pay their bills on a timely basis. Of course, firms should
also not wait until the eve of trial in cases where a court’s permission to withdraw
is required. Even when such permission is not required, termination just before a
transaction is due to close may constitute a violation of applicable rules of profes-
sional conduct.

12. Additional Requirements of State Law or Court Rules

= Include any additional disclosure or discussion of any other items specifically
required by the state. See, in particular, New York’s rules relating to matrimonial
lawyers, and many states’ rules regarding the content and, in some cases, the
registration of contingency fee agreements.

13. Agreement (Countersignature) of Client

= Suggest that the client call you to discuss any terms of the engagement letter
that are not clearly understood. Your offer to explain the terms can both im-
prove client relations and protect you from possible future assertions that the
client didn’t know what he or she was signing.

Specify that the engagement letter is a binding legal agreement.

= Provide two copies of the engagement letter and include a clearly labeled space

for the client’s signature. Request that the client sign and return one copy of
the letter and keep the other copy for his or her records. A signed engagement
letter is essential to resolve any future questions regarding client consent, client
responsibilities, or any other terms of the representation.

= If the client fails to return a signed copy of the engagement letter, send a re-
minder noting that you need an executed copy of the agreement to proceed.
Ask the client to call you to discuss any questions or problems.

Comment: Unless the client countersigns the letter before the engagement com-
mences or very promptly after initial engagement, the letter may be held to be
unenforceable against the client on the grounds that a letter signed after signifi-
cant work has been performed gives the client no choice but to accept the terms.
Worse, an unsigned letter may be enforced against the firm as draftsmen, but not
against the client. To avoid these problems, the client intake process should not
be concluded, and significant work should not be commenced until the counter-
signed letter is on file.
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L. Letter to Outside Counsel Regarding Compliance with
Sarbanes-Oxley

LETTERTO OUTSIDE COUNSEL
To All U.S. Outside Counsel:

In May 2003, Chris Johnson and I wrote you about, among things, the standards
of attorney conduct that the Securities and Exchange Commission has established
under the Sarbanes Oxley Act of 2002. As we noted, these new standards, requir-
ing lawyers who appear or practice before the SEC to report material violation

of law or fiduciary duty “up the ladder” of authority, are entirely consistent with
your responsibility under the policy of the General Motors Legal Staff to bring any
significant misconduct by GM employees to the attention of our Legal Staff.

In our May 2003 memo, we urged each of you to feel free to contact us directly if
you believe that a situation warrants our immediate or direct attention. In addi-
tion, we want you to know that the Board of Directors of General Motors has
recently designated its Audit Committee as the Corporation’s Qualified Legal
Compliance Committee or QLCC.

The QLCC, which is comprised of independent directors, has been authorized to
receive evidence of a material violation, investigate as they deem appropriate, and
recommend the appropriate response. Under the Sarbanes Oxley Act, if for some
reason you do not want to raise an issue up to Chris or me, or to another members
of the Legal Staff, you may raise it confidentially to the QLCC by writing or call-
ing its Chairman, [contact information deleted].

I recognize that many of the attorneys who will receive this message do not advise
GM under the U.S. federal securities law and may be not subject to these new
standards under the Act. Each of you, however, when you represent General Mo-
tors has a duty, both under GM policy and under the ethical rules of our profes-
sion, to assure that GM, its subsidiaries, and its employees are aware of their legal
and fiduciary obligations, especially with respect to those matters for which you
have been retained as counsel.

We appreciate your continued cooperation and support in helping General Mo-
tors as our shared client assure its compliance with legal requirements and with

GM’s standards of integrity.

Thomas A. Gottschalk
Executive Vice President
Law & Public Policy
and General Counsel
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M. Sample Convergence Spreadsheets

= Hourly Rate Benchmarking Analysis®
Overview of Specialization, Avg. Summarizes the mean hourly bill-
ing rate for each type of billing person (partners, associates, of counsel,
paralegals, and administrators) you use for each area of specialization
- from bankruptcy to litigation to tax matters.
Overview of Job Class, Avg. Summarizes the hourly billing rates for
each type of billing person you use; includes high-low range, sample
size, and mean billing rate.
Avg. by Job Class Lists the entire billing rate sample for each type of
billing person and shows the calculation of the mean hourly billing
rates.
Avg. by Specialization Lists the entire billing rate sample for each area
of specialization and shows the calculation of the mean houtly billing
rates.

s Legal Fee Analysis (by Region, by Law Areas)
Summarizes the total cost of legal fees, by region, for each area of spe-
cialization - from bankruptcy to litigation to tax matters.

= RFP Proposed Rates
Lists the hourly billing rate received for each type of billing person,
proposed by each law firm invited to respond to your RFP. The list can
be used to set the mean billing rate that finalists will be asked to accept.

= Firms by Region - for use in RFP

Shows the projected total cost of legal fees, by region, using the RFP
proposed billing rates that finalists will be asked to accept.
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V. Conclusion

The usefulness of each type of alternative billing method depends on many variables such as the type
of project, the goals of inside counsel, the law department’s budget, the amount of time inside
counsel wishes to spend in negotiating a proper form of alternative billing for the project, and the
amount of time inside counsel wishes to spend in preparation for an alternative billing method.

The use of alternative billing is beginning to face less serious resistance in the world of in-house
counsel. 54.6% of counsel surveyed said they face no internal resistance to alternate methods.”
However, there is continued resistance by outside law firms to move away from the profitable
system of billable hours. In the same study, only 4.9% of counsel reported no resistance from law
firms when attempting to utilize alternative billing methods.”  Until in-house counsel change
strategies and begin providing more work to firms using alternate billing methods, the resistance will
continue to remain high.

By looking to alternative billing methods, a company is likely to see a reduction in its overall legal
fees. Instead of maintaining an attachment to the antiquated billable hours systems, in-house
counsel who explore alternate options will be rewarded with an effective means of cost control.

Savings - Cost Control Methods
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Repots!  FeeBil  ESwalsof  Sudgss  Matter
Databases ~ Manager  Counsel Management
22

There is no single right way to do it—counsel may choose one of several methods that meet the
company’s needs. Regardless of the method employed, perhaps the best approach is to try to
anticipate potential problems and be ready with solutions, including a willingness to reshape the
plan if the need arises. With an increasing number of firms offering alternative billing methods to
their clients, it is worth a look.

2 Assessing Key elements of the In-house Counsel | Outside Counsel Relationship, supra note 1, Excutive Summary
atp. 20..

* Jd. Executive Summary at 20

** Id. Executive Summary at 20
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VII.Sample Forms and Policies

A. Sample Outside Counsel Engagement Letter2s

XYZ Company

[Date]

Lead Outside Counsel Name
Law Firm Name

Address
Re: [Matter Name]

Dear :

This letter will confirm that [XYZ Company] has asked you to represent us in the above matter. In
connection with your representation we have asked you to [describe scope of the engagement].

With this letter T am sending a copy of our Outside Counsel Policy. Except as set forth in this
letter, or specifically agreed to by me, the Policy will govern your representation of [XYZ Company]
in this matter and all subsequent matters in which you are retained. We have agreed that you will
be the lead outside counsel on this matter and will be responsible for ensuring adherence to the
Policy. I [or name of appropriate inside counsel] will be lead inside counsel on this matter. We
believe that providing you with a clear statement of the principles which apply to your
representation of [XYZ Company] will assist us both in providing effective, high quality legal
representation responsive to the needs of the company. I urge you to raise any questions you may
have about the Outside Counsel Policy with me or [other lead inside counsel] at the outset.

‘We have agreed that you will be compensated for your work on this matter [insert fee arrangement].
[If fixed-fee billing and budgeting applies, we have agreed that you will prepare [a] task-based
budget[s] (monthly, quarterly, for all the work necessary to complete this assignment, for each phase
of this matter) for my approval. We have agreed that you will submit your bills [monthly, quarterly,
or at the completion of this matter].

We have agreed that the attorneys and staff who will work on this matter are:

Name Billing rate

Name Billing rate

T look forward to working with you on this matter. Please confirm that you have received and agree
to abide by the Policy by returning a signed copy of this letter to me at your earliest convenience.

* For additional sample forms and policies, visit ACC’s Virtual Library a#: http://www.acca.com/vl
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Very truly yours,
XYZ Company Attorney

We have received XYZ Company's Outside Counsel Policy and agree to be governed by that
document's terms in our representation of [XYZ Company] and its affiliates.

Law Firm Name
By =
Lead Outside Counsel

B. Sample Retention Letter (Courtesy of DuPont Legal)

XYZ Firm Address
Date: Dear

It is indeed a pleasure to send you this letter which sets forth the arrangements under which we will
retain your firm as a primary provider of legal services to DuPont in the State of

We at DuPont Legal are very pleased about having your firm join our network of primary law firms
and suppliers. It has been an interesting and challenging journey for us these past six years, and with
your selection as a PLF we believe we have further strengthened and solidified our network.

As you know from our prior discussions, DuPont's program is founded on three basic goals:

1. Forming long-term strategic partnerships with a select group of innovative and
exceptional law firms and suppliers who can collaborate and team with other PLFs
to further DuPont's goals and interests.

2. Maximizing the use of technology to increase efficiency and to produce the most cost-
effective services possible.

3. Focusing on work processes to increase efficiency and reduce our costs.

From these fundamental goals, critical components of the DuPont Legal Model have evolved
including a serious commitment to diversity, early case assessment, strategic budgeting, alternative
fee arrangements, and metrics. We believe strongly that the corporate legal industry has changed
significantly in recent years and continues to change. We have been on the forefront of that
transformation, and together with our PLF and primary supplier network we intend to stay on the
"cutting edge". We hope your law firm proves to be a major contributor to that joint effort.
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DuPont desires to handle our legal matters in the most cost-effective manner possible, consistent
with excellence of service and optimal results. To obtain that objective we have agreed to establish
a partnering relationship with your firm whereby we jointly develop systems to allow DuPont to
achieve its cost reduction and productivity goals while securing for your firm a profitable
relationship with DuPont. We desire that the relationship be flexible and mutually beneficial and
that we jointly develop case management systems, which will team DuPont staff counsel with
attorneys in your firm. The system that we envision will apply a disciplined, creative and business-
like approach to the early, cost-effective resolution of DuPont's matters.

The elements of our partnering relationship are as follows:
TERRITORY

Legal services subject to this engagement letter shall be rendered in
STAFFING

Staffing requirements will be based on consultation with DuPont attorneys. Actual requirements
will be decided on a case-by-case basis.

SCOPE OF SERVICES

It is DuPont's intention to retain your firm to represent DuPont in all types of matters. Potential
exclusions include:

FEES AND DISBURSEMENTS

Fees and reimbursable disbursements shall be as set forth in the attached Schedule. DuPont's
Billing Guidelines from Primary Law Firms are also attached to this letter. We encourage and are
open to discussing any proposals you may have for alternative fee arrangements on any specific cases
or matters as they come in. Feel free to propose any ideas to the DuPont attorneys assigned to your
cases.

THE PARTNERING RELATIONSHIP

The critical elements of the partnering relationship we seek to establish with your firm involve:

a) enhanced communication among DuPont business management, staff counsel and outside
counsel; and

b) a focused dedication to a case management planning system which is designed to achieve
desired client objectives at the lowest possible cost. In furtherance of those objectives we
desire to establish a partnering relationship as follows:

Relationship Managers. DuPont's Manager for Law Firm Partnering will be .
She will have overall responsibility for managing the relationship between your firm and
DuPont. You have indicated that you will be the engagement partner for your firm in its
dealings with DuPont. Our manager of law firm partnering will be responsible for
interacting with you to carry out the provisions of this engagement letter and to work
with you to develop new and creative ways to enrich our relationship to our mutual
benefit.

Computer Technology. DuPont Legal Information Systems will work with you to
identify computer technology, which would make your firm compatible with DuPont
Legal's technology. If you do not currently possess that technology, you will acquire it
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in due course. Computer compatibility is essential to allow us to achieve the following
objectives: a) consistent, cost-effective communications; b) share information
electronically; c) submit and pay bills electronically; d) develop data bases for legal fees
and costs and for other relevant case data; and 3) litigation budget control.

Periodic Reviews. A key element of the partnering relationship is a clear communication
of objectives and expectations. Accordingly, we propose that the manager of law firm
partnering meet with you periodically to review all aspects of our relationship and to
explore additional opportunities to increase productivity and to further reduce costs.

Benchmark Surveys. Each year we expect our PLFs and primary suppliers to complete a
benchmark survey that helps us assess the success of the overall program and to identify
areas in need of improvement. A copy of last years survey is attached to give you a sense
of the types of inquiries we ask our PLFs to answer each year. These help us evaluate
our program’s progress and success and helps us make adjustments as needed.

Network Referrals. We actively encourage the members of the PLF network to refer
business to each other from their non-DuPont clients. One of the real benefits to the
PLFs from participating in the DuPont Legal Model, among others, is the referral
business that has developed within the network. We ask that you track any referrals you
receive from others in the network and those that you make to others in the network.
Annual Meetings. We expect you to attend Annual PLF Meetings and occasional interim
meetings. They are essential to our program and provide our PLFs with excellent
networking opportunities.

DIVERSITY POLICY

We have explained to you our policy of promoting full and equal participation in the profession by
minorities and women. In this regard, DuPont encourages the firms with which it is establishing a
partnering relationship to hire minority and female professionals and to assign them to handle
DuPont work. In addition, we encourage our partnering firms to associate with minority run firms,
as well as organizations that provide legal support services. You have indicated that you understand
the significance of this policy to DuPont and that your firm is equally committed to this policy and
will adhere to it in performing services under this engagement letter.

We have set forth in this engagement letter the principal elements of the partnering relationship,
which will be effective as of . We view this relationship as a creative and dynamic
process to allow both of us to achieve our desired objectives and we would welcome your continued
efforts to work with us to improve the process. Although this letter is not intended as a legally
binding agreement, we expect it to govern our relationship until modified by either party upon
reasonable notice.

Very truly yours,
In-house Counsel
DuPont Legal
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Manager of Law Firm Partnering

C. Tasked-based Billing Sample Letter

Date

Senior Partner
Law Firm
Address

Dear :

This letter will update you on an important electronic invoicing initiative that Our Company will
soon launch. It requires information and a response from you. Our Company will soon install a new
computer system that will enable most law firms to submit invoices electronically. We believe
expanding the number of firms that submit electronic invoices will permit Our Company to monitor
legal costs; our law firms will also benefit from the new process in two ways:

o expedited approval and payment process
o your electronic invoices can be prepared more easily, once the procedure is established

Our Company has selected product for processing, auditing and analyzing electronic invoices. The
goal is to have more than 90% of all invoices submitted electronically through this system within
time period. Your firm has been chosen as one of the first to send electronic invoices in electronic
ASCII format. In order to accomplish this, you will be working directly with PeerPoint to create the
necessary ASCII files. The attached survey contains the information PeerPoint needs to facilitate
your process. Additional Technical Information is provided for your reference. Please return the
survey promptly, but no later than date.

PeerPoint will provide the following assistance:

o consultation with your administrative personnel
o help you perform or find the necessary programming for e-invoices
O review test e-invoice files for compliance prior to launch date

There may be additional programming fees if your time & billing system does not currently produce
an ASCII invoice in the PeerPoint format.

Under our current schedule, properly formatted invoices need to be sent to Our Company for test
purposes by date. Actual electronic invoices need to be sent for payment purposes by date. Both
electronic and paper invoices will be required for time period in order to verify the accuracy of
invoices.

In addition to converting to electronic invoices, Our Company is also switching to the Uniform
Task-Based Management System (UTBMS). Outside counsel who are involved in electronic billing
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need to begin using the new codes by date for testing purposes. All outside counsel, whether sending
electronic or paper invoices are required to begin sending all billing using the UTBMS codes by
date.

We look forward to your participation in this effort to help both Our Company and our outside
counsel provide cost-effective legal services to the corporation. If you have any questions, please
contact name.

Sincerely,
General Counsel

Enclosures:

Law Firm Billing/Technology Questionnaire
PeerPoint ASCII File Format

Overview of UTBMS Code Sets

Law Firm Time and Billing Software Questionnaire

(Please fill out one survey per product)

Company Name:

Address:

Sales Phone Number: Sales email address:

Date: Person Responding: Phone:

1. What minimum operating system does your system require?
2. What are your minimum hardware requirements?
Processor RAM Hard drive

3. What is the maximum number of users supported by your system?

4. Does your system support Task Codes? (circle one) Yes No

5. Does your system support Activity Codes? (circle one) Yes No

6. Does your system ship with billing codes pre-installed? (check all that apply)
UTBMS No Don’t Know Other____

7. Does your system produce electronic invoices? (check all that apply)
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Data Clearing House

Examen
LEDES May 12, 2005
ELF Technologies Name
PeerPoint Technologies Law Firm
Address
Legalgard City, State, Zip
No Dear Ladies and Gentlemen:
Don’t Know
Other The purpose of this letter is to clarify and memorialize principles under which your firm

provides legal services to COMPANY and its subsidiaries (collectively, “CO."). Enclosed for your

8. What are the features of your system? review are CO.’s Policies and Procedures for Outside Counsel. It specifies our expectations, among
other things, regarding quality and level of service, compensation, reimbursable costs and expenses,
and billing procedures. We ask you to agree that these principles will govern and will be an integral
part our relationship.

We hope that your firm will have no difficulty in complying with the policies and procedures
attached to this letter. | encourage you to share them with all individuals assigned to matters and look
forward to an ongoing, mutually satisfactory association.

Sincerely,
D. Outside Counsel Policies and Procedures

PERSON
General Counsel
COMPANY
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OUTSIDE COUNSEL POLICIES AND PROCEDURES
Scope

These guidelines are applicable to all matters referred to outside counsel absent express
agreement or instructions from CO. to the contrary. A copy of these guidelines should be provided to
all attorneys and paralegals assigned to a case and/or matter before work begins.

CO. is committed to making effective use of both in-house and outside resources. These
guidelines are directed at outside counsel to achieve three goals: 1) high quality legal representation
that produces maximum value results; 2) the most efficient use of resources; and 3) results in the most
cost effective manner. Controlling costs is a high priority and CO. needs the cooperation and best
efforts of outside counsel working with us to reach it. Evaluation of outside counsel will be based on
effective control of costs, as well as on success in achieving our particular objectives.

The assistance of outside counsel is essential to identifying opportunities for cost savings. We
expect outside counsel to consistently examine CO. matters in order to determine whether particular
expenditures of time or money are truly necessary to reach the intended objective.

Protocol

The CO. General Counsel is responsible for your firm’s selection and engagement as outside
counsel, for determining the manner in which legal advice and assistance will be given to CO., and for
determining the scope of legal services to be provided to CO.. The General Counsel is your firm's point
of contact with CO., and therefore, you should communicate and send correspondence to the General
Counsel directly. The CO. General Counsel is a subscriber to electronic mail and we encourage you to
use this tool as a method of communication regarding CO. matters.

Any requests for the provision of services will be made by the CO. General Counsel. You
should neither seek nor accept direction from anyone else within CO.. The CO. General Counsel will
act as the liaison between your firm and CO. and will be responsible for stating CO. objectives for
assigned projects, establishing open channels of communication and access to relevant information,
monitoring progress, and assessing your firm's continuing role. The CO. General Counsel will also
participate in and approve all important decisions and all projects that will require an expenditure of
time, money, and resources.

Staffing

The CO. General Counsel and outside counsel should discuss the firm's staffing of a matter at
its outset. Ultimately, staffing is a CO. decision, and the CO. General Counsel will provide input and
review staffing to insure that it is optimal to achieve the goals of CO. at the least cost. Additions or
changes to staffing are not to be made without the CO. General Counsel's prior agreement. If a staffing
change is made after the start of a case, CO. does not expect to bear the cost of educating any
attorneys so added.

The resources of CO. should be the starting point for all projects. The goal here being to utilize
CO. resources where available, consistent with the needs of the matter at hand. For gathering and
reviewing files, for instance, it may be more efficient for us to collect and review the information. For
certain research activities you might otherwise undertake, or for business, economic, financial, or
historical information, we expect you to look to the information and experience available throughout
CO. as a primary source.

NEW CHALLENGES/NEW SOLUTIONS

Effective control and management of CO. matters requires the most efficient and effective use
of all available resources. We expect work of the highest quality at reasonable costs. We also expect
the individual attorneys to whom we assign a project to be personally and directly responsible for it in all
aspects. We expect that the attorney in charge of the matter will avoid: overstaffing the matter; shifting
personnel assigned to the matter except when absolutely necessary; authorizing premature or
peripheral legal or factual research; holding inessential internal “conferences" about the matter;
directing the routine digesting or summarizing of documents and depositions; and handling specific
tasks through persons who are either over-qualified or under-qualified.

To promote effective utilization of time and skills, we request that you make every effort to
provide for continuity in staffing and to assign the appropriate level of legal talent to an undertaking. For
instance, we expect that tasks that do not require the skills of an attorney to be done by paralegals.
When more complex matters may be handled more cost-effectively by a partner with expertise in the
subject matter, rather than by an associate, we expect the partner to be used. The CO. General
Counsel will evaluate on an ongoing basis whether tasks are assigned to the appropriate level, with the
goal of having the work carried out by the individual who can most cost effectively deliver results.

In the course of handling a CO. matter, we expect you to use prior relevant research that is
available within or to your firm whenever possible. In addition, we expect that you will keep
consultations with other attorneys in the firm to a minimum and that you will communicate by the most
efficient method available, such as electronic mail if appropriate. If intra-office conferences and
meetings are required between attorneys in your firm, we expect you to ensure that they are limited and
clearly justified and that their reason and purpose are included on your invoice in detail.

Finally, we require that other law firms, outside consultants, or expert witnesses will not be
retained without prior approval and that outside counsel will work closely with the CO. General Counsel
to closely manage and control any expert fees and disbursements which are incurred.

Management

We require prompt project plans and budgets be made in every matter and we would
appreciate your responsiveness to considerations of cost effectiveness in making your estimates and
evaluations. A project plan should include, at a minimum, a timetable of activities, the person primarily
responsible for conducting that activity, and a detailed budget forecasting hours, fees, and expenses.
To ensure that everyone understands CO. budgetary considerations before undertaking any work, a
project plan and budget should be communicated to every member of the outside team. Project plans
and budgets are to be reviewed at least every quarter, and after the occurrence of a significant event,
to assess strategy and status.

Fees

CO. expects to be charged only a reasonable fee for all legal services as determined in light of
the factors recognized in the prevailing rules of professional ethics. The baseline for determining such
a reasonable fee should be the time appropriately and productively devoted to the matter, in essence,
the "real" value of the services provided. We also expect you to scrutinize and reduce billed time in
situations involving: (a) internal conferences or consultations between members of the firm; (b) legal
research on basic or general legal principles; (c) assignments to inexperienced attorneys; (d)
reassignments among attorneys; or (e) work that is unnecessary or redundant or which should be
shared with other clients. CO. should not be billed for: (a) time spent in processing conflict searches,
preparing billing statements, or in responding to our inquiries concerning your invoices; (b) travel time
during which you are billing another client for work performed while traveling; or (c) services associated
with the maintenance of the firm's client files. In addition, CO. should not be billed for the administrative

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).

35 of 89



CORPORATE COUNSEL UNIVERSITY

tasks of creating, organizing, and updating files; receiving, reviewing, and distributing mail; faxing or
copying documents; checking electronic mail; or converting information to disk.

Expenses/Disbursements

CO. will reimburse you for your actual costs and expenses related to matters assigned to you
and for necessary and reasonable out-of-pocket disbursements, subject to the limitations and
exceptions set forth below. Outside counsel is expected to have a system in place that ensures those
who bill time and disbursements to CO. matters do so promptly and accurately.

CO. will not reimburse you for: (a) costs for work exceeding that which was authorized by the
CO. General Counsel; (b) costs billed on the basis of a standard minimal charge; (c) costs that are not
fully reported, as described below; (d) costs included in a ‘miscellaneous’ or ‘other’ category of charges;
(e) total costs for photocopying where neither the number of copies nor the cost of each copy is
indicated; (f) overhead costs and expenses- such as those relating to fees for time or overtime
expended by support staff (secretaries, administrative/clerical personnel, internal messengers, and
other similar services), word processing and/or proofreading, cost of supplies or equipment, and/or
other similar costs of doing business; (g) time spent attending education seminars or training programs;
or (h) mark-ups or surcharges on any cost or expense. In addition, if communications are sent to CO.
through the use of more than one medium, CO. does not expect to pay for the cost of both
communications. For instance, if a piece of correspondence is sent to CO. by fax, we do not expect to
pay for the cost of that same correspondence if it is also send via regular or expedited mail.

CO. will reimburse firms for separately itemized expenses and disbursements in the following
categories:

Messenger/courier service — CO. will reimburse actual charges billed to your firm for deliveries
(including overnight deliveries) where this level of service is required because of time
constraints imposed by CO. or because of the need for reliability given the nature of the items
being transported. Appropriate summaries of messenger/courier expenses must reflect the
date and cost of the service and the identity of the sender and the recipient or the points of
transportation. We do not expect all documents to be hand delivered or sent by overnight
express; indeed, we do expect that decisions about modes of delivery, from by-hand
messenger to electronic transmission, will be made with due regard for need, economy, and
good sense.

Long-distance telephone and facsimile transmission charges — CO. will reimburse actual
charges billed to your firm for each call or outgoing facsimile, without overhead adjustment,
and without a premium. We do not expect to pay for incoming calls or facsimiles.

Travel - CO. will reimburse actual charges for transportation, hotels, and restaurants
reasonable and necessary for effective representation of CO.. CO. will not pay for any first-
class travel. Summaries of transportation expenses should reflect the identity of the user, the
date and amount of each specific cost, and the points of travel. Summaries of hotel and
restaurant expenses should include the identity of the person making the expenditure, the date
and amount of the cost, and the nature of the expenditure. We expect you to be reasonable
and prudent both in selecting hotels and restaurants for which we are to be charged and in
distinguishing between personal expenses and properly chargeable business expenses.

Computerized research - We acknowledge that computerized research reduces the attorney’s
time spent on research and therefore is productive and cost-efficient. Accordingly, CO. agrees
that it will reimburse firms for actual charges for on-line services, and any associated charges
for legal services which accompany its performance. CO. will not reimburse your firm for any
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overhead premium for computerized research beyond the actual charges billed to the firm for a
specific matter. Summaries of expenditures for computerized research should reflect the
hourly cost of utilizing online services, the amount of time utilized, and the date of the research.

Photocopying/printing — CO. will reimburse actual charges for outside photocopy, binding, and
printing services and costs of inside photocopy services not to exceed the actual expense per
copy. Summaries of expenditures for copying should reflect both the number of copies made
and the cost per copy.

CO. reserves the right to question the charges on any bill (even after payment) and to obtain a
discount or refund on those charges that are disputed.

Billing Statements

CO. and outside counsel must agree at the outset on the hourly rates (or other fee
arrangement) for each person in the firm who will bill on a particular case or matter. CO. expects to be
charged at no more than the firm's "preferred client" hourly rate for attorneys and paralegals assigned
to its cases.

Itis part of the CO. General Counsel's responsibility to review all statements for legal services
and disbursements. A detailed statement of your services to CO. should be submitted on a monthly
basis, within thirty days after the last business day of the month in which the services were rendered.
Invoices payable by CO. will generally be paid within forty-five (45) days of receipt, but our internal
review may result in some delay.

All invoices should be sent to the CO. General Counsel at the following address:
PERSON
General Counsel
COMPANY
ADDRESS
Please do not send your bills to any other person or location.

All statements must be prepared within the following guidelines to ensure prompt payment.
We cannot process invoices not meeting the items below. Please include on each invoice:

1. the name or title of the matter;

2. aspecific invoice number for the particular bill;

3. the firm's Federal Employee Tax Identification Number (TIN);

4. achronological description, by date and task, of the services performed by each attorney with a
comprehensive and comprehensible description of the services actually performed (i.e. a
description that provides sufficient information so as to enable CO. to understand the nature of the

services rendered);

5. the name and position of each attorney who performed each task, the time spent on each task,
and that attorney’s hourly rate;

6. the current month's total hours and total fees for each attorney billing time to the case;
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7. the total fee for all professional services rendered during the period;
8. the inclusive dates of the month covered by the bill;
9. aseparate itemized list of disbursements and expenses;

10. atotal of fees and disbursements year-to-date on the matter;

. the mailing date of the statement;

Billing information for each separately identifiable matter should be on a separate bill.
Statements should be rendered in tenths of an hour. If at all possible, please put the description of the
work performed by attorneys in your firm on pages that are separate from pages providing any other
information, such as total hours, hourly rates, expenditures, etc. In addition, please send a summary
page to accompany the invoice. The information required on the summary for CO. to process includes
the invoice date and number, invoice total, total fees, total disbursements, and matter name. Finally,
please show clearly on the invoice the total of only the current bill. Prior balances or payment history
should be shown separately, if at all, by invoice number, invoice date, and amount.

NEW CHALLENGES/NEW SOLUTIONS

Beyond Task-Based Billing:

28  ACCA Docket

Stuart E. Rickerson is general counsel to Golden Triangle, Ltd.
A member of ACCA's San Diego chapter, he has also served as
general counsel to Keene Corporation and Cardiac Pacemakers
and as senior counsel for litigation to El Lilly and Philip Morris.

management revolution is transforming business around the world,
as thousands of companies strategically retool and improve their human resources,
manufacturing, sales, and accounting departments. In the past few years, companies
have invested more than $50 billion in such efforts as enterprise resource planning,
customer relationship management, and Six Sigma systems." A similar revolution
can streamline and improve corporate legal departments and save billions of dollars
annually. Corporations have only to commit the time, talent, and financial resources to
getting the job done.

Stuart E. Rickerson, “Beyond Task-Based Billing: Dramatically Improve Results with Strategic Legal
Management.” ACCA Docket 19, no. 1 (2001): 28-48
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Corporate law departments spend a median $11.7 million on outside counsel annually.*
Overall, corporate legal spending amounts to 0.3 to 0.6 percent of sales®or more than $100
billion annually.* For nearly a decade, law departments have been looking for better ways to
manage outside counsel,’ but they have been slow to embrace proven strategic management
principles for legal activities.

Strategic management in the legal department reduces legal costs, improves quality in legal
services, produces better legal outcomes, restructures relationships, and delivers other bene-
fits. It starts with the tools of task-based billing (“TBB”), but then goes far beyond into
process analysis and the application of newly available technology to dramatically improve the
quality of legal matter management.®

As more companies apply strategic management ideas to their legal functions, they begin to
identify best practice approaches to optimize results and to make legal expenditures more pre-
dictable.” As they do, the invisible walls that separate management of the law department
from business-side management principles begin to crumble. This article will show you how
to realize some of the many benefits that flow from strategic management.

Dramatically Improve Results
with Strategic Legal Management

NEW CHALLENGES/NEW SOLUTIONS
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and the American Bar Association endorsed the
breakthrough uniform task-based management system
code list for litigation.® More than 50 major corpora-
tions and outside law firms developed the code sets,
which now have been expanded to cover bankruptcy,
intellectual property, workers’ compensation, and gen-
eral counseling. Made available on a royalty-free
basis, these task codes give the legal profession a
common dictionary to describe the work that lawyers
perform for their corporate clients.”

A recent survey of more than 500 general coun-
sel in 44 states found that “organizations that pay
more than half of all legal fees in the United States
have declared their commitment” to task-based
billing."” A comparable survey three years earlier
found that TBB had been implemented in only 12
percent of responding law departments.' The rea-
son for this growing acceptance of TBB should be
obvious: you cannot determine whether a result is
worth your investment until you know how much
you have spent to obtain it. You also cannot fully
appreciate the steps that are essential to achieving
your desired outcome until you can examine the
process that gets you to the outcome. Legal task
codes enable this sort of strategic analysis and thus
promise substantial legal cost savings, greater pre-
dictability, improved quality in services obtained,
and better communication between corporate
clients and their outside counsel.

But requiring task coding is only the first, small
step toward a comprehensive strategic overhaul in
a company’s approach to managing legal matters.
Companies that make the necessary investment of
resources can reduce legal costs at least 10 to 30
percent and can improve legal quality by at least
10 to 20 percent after just three or four years of
effort by using TBB as part of a comprehensive
strategic effort.”

Despite the obvious benefits, corporate legal
departments have been slow to change the way in
which they bill and manage legal work."” Why?
Among the many reasons are the natural resistance
to change and the lack of time, tools, resources,
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—7 nology (“IT”) groups, while
other IT groups overestimate their ability to meet their
companies’ legal needs. A few corporate lawyers even
seem to echo their outside law firms’ belief that the
legal process is an art that cannot be objectively mea-
sured or quantifiably improved. More fundamentally,
the problem at many companies often comes down to
investing insufficient resources to see the process to its
successful conclusion.

Before a company can realize the promised gains
of strategic management, its law department must
be able to understand the approach and justify the
additional personnel, technology, and financial
resources that successful implementation requires.

WHAT IS “STRATEGIC LEGAL MANAGEMENT”?

Like the business-side improvements in recent
years,'* Strategic Legal Management (SLM) is a
process in which you set important corporate goals
and objectives and then map legal plans and strate-
gies to achieve those desired outcomes. By successfully
applying these strategic legal plans, a corporate law
department can become a proactive business unit
and a competitive advantage for its client company.

A good SLM system allows executives to assess
the return on the company’s investment in legal
services, just as they evaluate the return on other
kinds of business investments. The corporate law
department thus becomes an important weapon
for achieving corporate objectives, rather than
merely an administrative cost center. Predictable,
experience-based strategic legal plans, and budgets
based on those plans, identify the corporation’s
strengths and weaknesses and better prepare it for
opportunities and threats that may come up in its
legal and business environment.

In the traditional work process used by the vast
majority of law firms providing services to corpo-
rate law departments today, the firm:

= performs the legal work;
= provides the bill some time later;
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discusses what has been done, but usually only if
the client questions the bill or after a legal audit;
tries to justify that the work was worth the cost,
often on some subjective standard;

decides whether to reduce the statement and by
how much; and

receives payment on the bill, usually 60 to 180
days after the work has been performed.

The flow of events is very different for law
departments. When they apply SLM to managing
legal work, it:

keeps the focus on the future, so lawyers antici-
pate events months in advance;

adds value by encouraging communications pri-
marily about strategy, objectives, and results;
allows law firms and corporate counsel to budget
with greater precision;

encourages corporate counsel to approve work to
be done before the law firm invests time;

results in fewer billing surprises, so bills get paid
more promptly, thus cutting down on the law
firm’s receivables;

makes legal audits unnecessary or relegates them
to the status of compliance reviews;

substantially reduces or eliminates the need for
law firms to reduce bills or write off time;

makes the bill review process more automated
and informative; and

forces counsel to look at the big picture, the very
essence of macromanagement.

The benefits of using strategic management
approaches on the legal function are huge. When
clients better manage legal activities by applying
proven business principles to law, productivity rises,
and the quality of outside legal work improves. The
lawyer-client relationship grows stronger because
better communication on more important topics
takes place sooner. Applying the teachings of the
quality movement to law eliminates unneeded work
on subjects of marginal benefit. Legal fees are
bound to go down. The result is less frustration and
greater trust on each side of the relationship.

Companies that manage the legal function strategi-
cally report results that are comparable to the
business-side process improvements.'® These compa-
nies can document 15 to 50 percent savings on outside

legal costs.' Legal savings of this magnitude translate
into a potential aggregate savings on corporate legal
fees of $15 billion to $50 billion each year.

The enormous legal cost savings potential is rea-
son enough for corporate law departments to turn
to experts in legal management and SLM systems.
If a law department’s budget is small, doing more
for less should be appealing. For larger law depart-
ments that spend multiples of the annual national
median of $11.7 million'” on outside legal counsel
each year, achieving better outcomes while saving
20 to 40 percent in costs should be irresistible.

HOW DOES STRATEGIC LEGAL
MANAGEMENT WORK?

The strategic management process in the corporate
law department has three levels. In each level, the
corporate client begins with the industry-approved
task codes or a customized task-tracking and billing
system that organizes outside law firm bills and
makes them more coherent. The primary differences
among the levels relate to what a company plans to
do with the data generated from their lawyers and
how sophisticated the law department wants to
become in managing the corporate legal function.'
This section first defines these levels and then pre-
sents case studies of each level to give concrete
examples of corporations that have implemented and
are using strategic management processes.

Level One (Basic Portfolio Analysis): At the
introductory or level one of strategic management,
you use task codes as convenient buckets into
which to pour raw, usually hard-to-interpret, legal
billing records.” As with any other portfolio analy-
sis, you identify the activity performed and who
performed the activity; aggregate the costs; and
decide whether the activity was worth the effort.
This converts unsynthesized, difficult data into
meaningful information. You can then use this his-
torical analysis of billing information to support
informed decision-making.

Adopted in 1995, the uniform task codes for liti-
gation gave corporations an authoritative dictionary
for legal billing and standard measures against
which they could quantify, assess, and evaluate out-
side legal work. Outside counsel often criticize
corporate counsel for micromanaging cases. This

NEW CHALLENGES/NEW SOLUTIONS

complaint actually stems from the inherent nature
of the hourly billing statement, which breaks billed
time into small intervals and thus encourages a
microscopic view of legal activities.”” With the
UTBMS codes, however, corporate clients can refer
their law firms to an industry-approved bill coding
standard, and law firms can avoid divergent and
administratively costly coding systems promulgated
independently by their various clients. Nearly all
corporate law departments now have at least the
basic tools to permit them to act at level one, even
though most have yet to access or interpret the data
available to them.

Level Two (Before the Fact): Strategic manage-
ment becomes more powerful when it encourages
or even requires corporate counsel and the com-
pany’s outside lawyers to engage in before-the-fact
planning, not simply after-the-fact reviews charac-
teristic of level one, or legal audits.

At level two, you apply

STRATEGIC MANAGEMENT [ sour company's historic
ACHIEVES ITS FULLEST [ experience o futue lega
DEPARTMENT WHENIT  ment in vrious lega
HELPS YOU TO IDENTIFY ~ “civitier You canstartto

plans. Your corporate law
department begins to see
the return on its invest-

evaluate objectively

AND APPLY BEST PRACTICE ., ... (he result
OR QOUTCOME-OPTIMIZING  achieved is worth the cor-

porate legal expense. In
—] short, you go beyond
basic portfolio analysis
and begin to direct your investment in various legal
activities in different directions to better achieve your
desired outcome.

Level Three (Closed Loop Outcome Modeling):
Strategic management achieves its fullest potential
for the corporate law department when it helps you
to identify and apply best practice or outcome-opti-
mizing approaches. At level three, the process is (1)
interactive, meaning that both the client and the
law firm participate in the strategic planning
process; (2) dynamic, meaning that both the client
and the law firm can modify the strategy when the
occasion warrants it; and (3) closed loop, meaning
that you can draw on past experience to produce
better outcomes and better strategies for future
legal matters.
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Most approaches to improving legal activities
during the past 25 years have typically sought mod-
est, incremental, and, all too frequently, unverifiable
improvements. In contrast, the best practice
approach of level three can quickly and dramati-
cally improve performance. It can lead to
extraordinary results, such as new ways to perform,
bill, and compensate legal services. Improvement
comes not only in doing required tasks better, but
also in eliminating unnecessary tasks and in identi-
fying and paying special attention to tasks that
make a measurable difference in the outcome.

The following case studies show that strategic
management works in a wide variety of legal mat-
ters, in various industries, and for law departments
of widely varying sizes.”'

Level One: Strategic Management in Mass Litigation

Level one Strategic Legal Management is perhaps
most easily understood in the context of repeated,
high-volume, and roughly similar legal situations.
For some companies, this might mean workers’
compensation cases; for others, patent prosecu-
tions. For financial institutions, the context might
be pursuit of bad loans; for some conglomerates,
mergers and acquisitions portfolios. Class action lit-
igation and bankruptcy practice, both of which
require court approval of all legal fees, are espe-
cially amenable to level one principles. This case
study looks at level one principles in the kind of
mass tort litigation that hundreds of companies
confront today.

In the early 1980s, Keene Corporation® won the
first asbestos insurance coverage case,” thereby
accessing more than $400 million for claims and
defense costs. This amount was more insurance
than Keene’s legal advisers thought would ever be
necessary to pay its asbestos-related claims and
legal expenses. After all, the company’s involvement
with the litigation had stemmed entirely from its
1968 purchase for $8 million of a heating and ven-
tilation subsidiary that had been shut down four
years later. But Keene’s legal advisers badly miscal-
culated the appetite of the contingent-fee
community. The company eventually became a
deep-pocket defendant, embroiled in more than
206,000 asbestos personal injury cases.*

In 1990, Keene left a joint defense group and took
control of its own litigation. Soon, Keene was spend-
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ing $3.4 million every month in legal fees. But
Keene’s monthly sales revenues came to less than $2
million, and its net income was only about $200,000
per month. The time that Keene’s three-attorney legal
department needed to spend analyzing outside counsel
billing statements had become a drain on its real job of
managing national litigation.”

Facing these dire financial realities, Keene applied
a level one strategic management approach to its out-
side legal costs and achieved dramatic results. It
began by collecting and organizing the legal billing
data that it was receiving so as to inform its planning
and decision-making. Almost immediately, Keene’s
legal costs began to drop while the performance mea-
sures began improving across the board. Within less
than three years, the company’s legal expenses had
dropped nearly 57 percent (see fig. 1).*

What did Keene do? Lacking the benefit of the
UTBMS codes, which would not be promulgated
until nearly four years later, Keene started catego-
rizing and tracking various legal activities and
expenses. Ultimately, the company tracked and
reported on 97 different tasks and compared them
against performance standards that it had devel-
oped in consultation with its outside lawyers.

Representative of many of Keene’s performance
charts, fig. 2 displays one of the criteria that
Keene used to help manage its cases: the
over-standard percentage.

The data in fig. 2 show the percentage of the tasks
billed to Keene that took longer than the time its
outside lawyers thought such tasks should take on
average. In the beginning of the measuring period, 37
percent of the tasks took longer than budgeted. Within
six months, that number had dropped by two-thirds to
13 percent. At that point, Keene’s law department
decided that this performance level was acceptable and
focused on other areas for improvement.

As over-standard or other performance data
accumulated, Keene began to compare the law
firms handling roughly comparable work. Keene
prepared and distributed monthly performance
reports to its law firms based on this data.
Dramatic improvements occurred, and Keene
stumbled onto one of the inherent secrets of strate-
gic management, which it began calling the
biofeedback phenomenon. This behavioral ten-
dency stems from the fact that many people,
including most lawyers, are competitive.
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Competitive people usually become energized when
their efforts are quantitatively measured and
rewarded and improve their performance once they
have seen how they stack up against their peers.
(See fig. 3 for an example of one of Keene’s many
performance charts.)

Keene also measured results for quality control
purposes. Even as its total legal costs and costs per
case were dropping, Keene was doing nearly 30 per-
cent better than its peer group of defendants in such
measures as average settlement cost, average
verdict, and trial outcome. Legal briefs and appellate
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results improved, and legal arguments became
more sophisticated.””

Any number of tools can achieve level one per-
formance. Preparing manual ledgers or reentering
billing data is a labor intensive option, but it
works.” Only slightly more sophisticated are
Microsoft Excel” or comparable software that can
be adapted to track legal fees and expenses. A
number of commercially available tools appear
able to operate at level one.”” However basic
these approaches are, they are light years ahead of
the alternative: after-the-fact guesswork and legal
fee auditing.

Level Two: Strategic Management in Unique Cases
The Keene case study illustrates the application
of strategic management ideas to a large number of
similar cases and runaway legal expenses. Skeptics

might discount these results by claiming that
asbestos lawsuits are cookie-cutter cases, but most
companies have their share of what they consider
routine matters. Even if strategic management suc-
cessfully worked only on such matters, companies
would benefit from its wider use. One-of-a-kind
cases, however, are also amenable to strategic plan-
ning, process-mapping, or best practice analysis.
Case study two involves level two SLM in which
before-the-fact planning is applied to a unique case.
A multinational diversified chemical company
with a sophisticated corporate law department
numbering several hundred lawyers already had
spent several years and several millions of dollars
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in discovery, preparing for the trial of a highly com-
plex commercial lawsuit.”” Because the company
had received only traditional hourly billing state-
ments, the law department was unsure where its
legal resources were being focused and whether
these expenditures were consistent with company
goals. The company’s general counsel wanted a bet-
ter grasp on what was going on because executives
were beginning to ask questions he was unable to
crisply answer.

With about 90 days left before trial, the outside
trial lawyers thought they understood what they
needed to do to get the case ready. At that time, the
company’s law department asked the trial team to list
everything it required before trial. In-house counsel
asked what level lawyer or paraprofessional would
perform each task the team contemplated. They also
asked how long the various tasks would take to com-
plete and when the work should be done.

The trial lawyers identified hundreds of tasks
required to prepare for trial. When added up, the
fees for these tasks totaled $313,000. When the
case was over, the actual amount billed to the client
for work done up to the start of jury selection was
$311,000, a variance of less than 0.7 percent.

Most law firms and many clients would compare
the estimated costs to actual billed amounts and
conclude that the performance against the budget
was excellent. But you get a different impression by
comparing the required tasks with the tasks that
were actually completed. In the most significant
example, the company’s level two analysis identi-
fied an area that the trial lawyers did not intend to
devote much time to, but that corporate counsel
deemed essential. Armed with this knowledge in
advance, the law department was able to redirect
the trial team’s efforts before it was too late.

As fig. 4 illustrates, the trial firm’s plan called
for it to spend less than 5 percent of the budget on
settlement preparation and negotiations. With only
60 days until trial, the trial firm had spent no time
on this activity. Of course, when the client wants to
try a case, such a plan is consistent with its strat-
egy. But here, corporate counsel said that the
company was extremely interested in settling the
case. Thus, the data showed that the trial firm and
the client were not on the same page of the strate-
gic playbook regarding settlement. Fortunately,
level two analysis forced the trial lawyer and the
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The corporate
counsel responsible for the case seemed genuinely
surprised by the number of expert witnesses the
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trial lawyer wanted to prepare. Fortunately, level
two tools allowed counsel to ask some key ques-
tions. With 25 defense experts and a roughly equal
number of plaintiff experts, one question was

whether all of these people were necessary. Another
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Several commercial
products are available
to help attain level two
performance, particularly when billing data are
transmitted electronically. The best products analyze
billing data, separate invoices by project or case, com-
pare invoices to budgeted costs, contrast the practices
of various outside counsel to uncover inefficient
processes or over-billing, base fees on the UTBMS
of task codes, and allow counsel to redirect legal
expenditures to achieve strategic goals.”

Preparation

Level Three: “Closed Loop” Strategic
Legal Management

By keeping corporate and outside coun-
sel focused on the same goals, strategic
management substantially reduces or
eliminates unneeded, marginal, or
unwarranted legal work. Simply put, as
the quality of the legal work increases,
legal fees decline. Level three provides
the means to delve into best practices
and facilitates predictive modeling.

Opver the years, Hershey Foods, a leading
maker of chocolates and other fine foods,
collected data to develop optimal strategy
protocols for handling a wide range of
product inquiries and complaints from cus-
tomers. In developing a process to sort such
inquiries and route them to the most appro-
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priate location for resolution, it put level
three strategic management into action.
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The company decided that customer service
should handle most of the inquiries, that risk man-
agement should handle some, and that the law
department should handle a few, specific ones. It
then categorized the nature of the concerns and
developed detailed and proprietary action lists for
each inquiry category, based on its ever-expanding
experience. The company measured the number and
percentage of complaints resolved at each level and
the internal and external costs to resolve them. In
this way, Hershey gained strategic insight into what
was happening in the marketplace, measured and
increased its customers’ satisfaction, and continu-
ously updated its best practices while allocating its
limited legal resources to issues that really needed
them and that could provide the greatest value.

Hershey Foods did not hopelessly search for
meaning from stacks of minutely detailed, but
unsynthesized task records, as corporate law
departments still must do with traditional legal
billing statements. Nor did it simply analyze what
had taken place after-the-fact, as companies on
level one do. Going beyond the before-the-fact
strategy of level two, it operates in real time, draw-
ing on its past experience to identify and implement
optimal solutions to its ever-changing business
needs, which is what level three SLM is all about.
The Hershey case study shows that benchmarking
and predictive modeling are not distant dreams.
Level three outcome modeling is already in practice.*

Several years ago, a consortium of major corpo-
rations, led by Hershey Foods, Fieldcrest Cannon,
and AmHS Insurance, asked a team of outside and
corporate counsel, claims executives, financial and
systems professionals, and even an industrial psy-
chologist to create a legal management system.” As
this multidisciplinary team began to wrestle with
the issues, it realized that much of the territory was
uncharted and that, although helpful, the common
code sets were only the first step. The team discov-
ered that achieving significant breakthroughs in the
performance, measurement, predictability, and com-
pensation of legal services would require much
more than a common dictionary of tasks. The
team’s work eventually led to a patent on systems
that use predictive modeling in the legal field. The
patent describes a system “having iterative conver-
gence to an optimal strategy and dynamic tracking
of current prevailing legal climates.” The
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schematic of the closed loop predictive modeling
system of the patent appears in fig. 6.

The flow in fig. 6 shows how level three tools
work. When a new matter arises, the law depart-
ment selects a best-practice strategy protocol. The
protocol serves as an initial working task list and is
developed from roughly similar experiences. In a
matter of first impression, the department creates a
new best-practice template from scratch. The proto-
col is the foundation on which to build a case
strategy and task list.

The working task list is not cast in stone.
Instead, it fosters communication between outside
counsel and corporate legal management. It starts
the operational and strategic planning thought
process. Over time, the law department can modify
the protocol, either manually or by using data-min-
ing tools, based on what is effective.”

Is legal work art or science? Certainly, inspiration
sometimes achieves unexpected legal results. Just as
some chefs have more flair for certain recipes than
others, some lawyers will more easily effect the proto-
cols than others or will consistently achieve superior
results. Occasionally, chefs and lawyers will create
new recipes or even new styles. Peer review certifying
boards, after all, can develop clinical practice guide-
lines for brain surgery and rocket scientists can
develop detailed protocols to support NASA’s ven-
tures into the unknowns of space. Similarly, most of
the activities that lawyers work on can be planned,
measured, taught, and improved.

HOW DO YOU GET STARTED?
SUMMARY RECOMMENDATIONS

As the first two case studies show, Strategic
Legal Management can help identify the questions
that you need to ask in both mass litigation and
unique legal matters. They provide performance
measures to assess both productivity and the qual-
ity of legal services.

With level one, spending patterns begin to
appear from which you can make decisions and
draw conclusions. Productivity should improve
and legal fees should begin to drop soon after you
start measuring and publishing the data. At level
two, you can resolve many questions before com-
mencing the work, thus enabling course
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Choosing an Approach
\ The UTBMS codes are helpful
but not mandatory.* Many compa-
nies successfully use their own
custom codes for their legal work,
just as Keene did. You should be
able to customize any software sys-
tem you select to your company’s
unique code set and to track vari-
ous subcategories of legal matters
you confront.

If it takes your law department
more than 90 days to decide on a
strategic management system, your
team may not have enough com-
mitment or the right composition
to be successful. Shake up your
group; better still, reward imple-
mentation benchmarks.

37 If it takes more than six months

(a year at the outside) to imple-
ment a UTBMS or SLM system,
either homegrown or commercial,
you probably need to look for
another system. Again, you can
minimize this risk by rewarding
benchmarks.

/ Unless your company’s IT group

corrections or changes in strategic emphasis. Better
advance communication all but eliminates the need
for legal audits or time write-offs by law firms, thus
increasing law firm profitability.” This benefit
occurs even as corporate clients significantly reduce
their legal fees.

The Hershey case study demonstrates how, with
level three or interactive, closed-loop management
processing, you can develop a best practices proto-
col that you can apply and adapt as necessary to
roughly similar situations as they arise.

Now that you better understand strategic man-
agement and some of its benefits, and have seen its
powerful, positive effects applied to real legal
activities, how do you go about implementing an
SLM system in your own law department? The fol-
lowing practice points, culled from the case studies
and years of experience in strategic management of
corporate legal functions, should help you in doing
just that.

has previously designed, built, and
implemented legal management software on tight
timetables, the homegrown approach will rarely
prove economical. Near-term savings from internal
development often prove illusory. It is better to bene-
fit from others’ mistakes rather than to repeat them.

But if your company is intent on creating a
homegrown system instead of licensing a commer-
cial SLM system, you should include
lost-opportunity costs in your development cost
analysis. If, for example, it takes an extra year to
fully develop and implement an internal system,
what cost savings did you forego during that year?*
If the internal system is only half as robust as the
commercial system, what quality improvements will
never manifest? Such hidden costs rarely appear in
a cost analysis, and yet companies that incur those
costs cannot recover them.

Expert systems should be based on use in real cases
and designed by a multifunctional team of experts.
Accounting systems are more likely to meet the needs
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of the financial component than the law department.
Time and billing systems and most case-management
systems are designed for law firms, not for their corpo-
rate clients. You need a system based on real experience
in real corporate law departments.

Whatever software system you select, your out-
side law firms’ time and billing systems should
export data directly into your system. If they do
not, demand that those vendors take whatever steps
are necessary to provide this export/import feature
in their software or change vendors. Reentering
data has no place in a computer literate world,
especially at the price legal services command.

Getting Things Running

For many companies, the two biggest barriers to
realizing the potential of the UTBMS or SLM are
delay and the fear of making mistakes. Companies
can spend an inordinate amount of time performing
needs assessments. You may recall how desperate
Keene was to understand what it was getting for its
legal investment and to improve its litigation out-
comes. In its desperation and urgency to implement
a program, numerous insights became obvious
more quickly. When it made mistakes, Keene made
corrections, but equally important, it kept going.

The message is clear: get started and do not quit.
Set a rigorous timetable and stick to it. The sooner
you begin, the sooner you will see results.*

The case studies also contradict other generally
assumed barriers. These include that performance
metrics is difficult to identify, that improvement
tends to be incremental, and that measurable
changes do not take place quickly. Again, the best
way to begin to see tangible and measurable results
is just to start.

‘When you confront seemingly impenetrable bar-
riers or experience delays, turn to experts who have
repeatedly overcome similar ones at other corpora-
tions. Look for legal consultants with a proven
track record in this area. They should help you to
define objectives, provide measuring standards to
assess progress, develop appropriate rewards, and
improve communications between you and your
outside lawyers.

Even as you begin to see performance improve-
ments and legal cost reductions, persevere. As you
start to develop your own best practice standards,
you will not reach a new steady-state legal cost and
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performance level until you have invested three or
four years of serious effort. Look again at fig. 1
with its steady decline in spending. At the start,
Keene would have welcomed 25 percent reductions;
after 30 months, it expected 70 percent savings. Be
patient, but be persistent.

The biofeedback phenomenon, which is present
on all three levels, can help you decide in which
practice area to start. Litigation consumes roughly
half of outside legal spending and is often a good
place to initiate Strategic Legal Management.* Trial
lawyers tend to be more competitive than most,
which is an added benefit. Other good starting
places include any area in which your company is
very active, such as workers’ compensation, M&A,
and mass torts; you will be able to test and discover
best practice protocols more quickly. Intellectual
property is another likely area, because lawyers who
are also engineers will tend to understand the
process improvement goals.

Regardless of where you start, publish the data
internally and to your outside counsel. You need do
little more than issue a regular report to begin to see
performance improve. (See the Keene data in fig. 2.)
You will soon find that your outside counsel will start
doing more of the time-consuming compliance review,
and you will spend less time laboriously poring over
traditional legal billing statements.

Qualitative performance metrics demonstrating
improved trial and settlement outcomes disposes of
the anecdotal criticism that legal cost savings
inevitably compromise the defense effort.** The
chemical company in case study two was able to
achieve its strategic goal of settling a case that it
thought might have a disastrous trial result. Keene
also improved its trial results, and Hershey can now
invest its legal resources where they can make a
positive difference.

Few law firms have embraced strategic manage-
ment approaches to date. Too many firms still reject
proven strategic planning ideas even when the
almost certain result is a substantially improved
working environment and a rise in annual revenues
of $20,000 to $100,000 or more per partner.*
Expect resistance. Do not get frustrated. Instead,
think through how you will overcome foot-drag-
ging. If you need help, turn to experts for advice.

The reality is that by applying strategic manage-
ment principles to legal work, law firms can
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increase their gross margins and net income, even
as corporate clients’ outside legal costs drop.

Benchmarking Benefits

For corporate counsel, no strategic task is more
important than improving the quality of the legal
work performed for the company. One side effect of
improved quality is lower costs for legal services. If
you are concerned about start-up costs, your depart-
ment’s savings will more than offset the initial
installation, training, and consulting costs of a good
SLM system.

According to one reviewer, “A typical legal man-
agement system can cost around $175,000 for a
mid-sized corporate law department with 40 or 50
users. However, these systems can have a quick pay-
back....Some systems charge a percentage of costs
that are run through the system.” A few vendors
will partner with you on a variety of performance-
or savings-based incentive arrangements.

A corporate law department that spends the
median $11.7 million annually on outside counsel
needs to save less than 2 percent of its legal costs to
recoup its investment. Its payback will take about a
year. Most companies will generate cost savings in
the 10 to 30 percent range, so the return on invest-
ment is many multiples higher, and the payback can
take place sooner.*

If you cannot point to significant, demonstrable
improvements within a year, take another look at
your SLM team. Bring in experienced outside help.
Better still, design the law department incentive
compensation program to reward meeting
desired targets.

If, after two years, your quality and savings
improvements are less than 15 percent, think about
bringing in additional expert consulting help. Be
willing to pay for proven experience; whatever the
cost, it is small compared to what you are likely
to achieve.

As illustrated in the chemical company’s case
study, asking trial lawyers to account for the differ-
ences between the tasks they believe are required
and the tasks they are actually performing is a pro-
ductive strategic dialogue. Compare the value of
that dialogue to the usually highly charged and frus-
trating conversations that you probably have had
with law firms when you challenged individual time
entries months after the work was completed.

From this point on

information related to this topic.

ACCA's Task Based Billing InfoPAK*
www.acca.com/infopaks/taskbasedbill.html

Benefits of Task-Coded E-billing Accrue to Law Firms
and Corporations
www.acca.com/protected/infopaks/tb_billing/
george.html

The Next Generation: Using Task-Coded Billing in
Management and Strategic Planning
www.acca.com/protected/infopaks/tb_billing/
hamrick.html

Tips, Traps, and Technology for Tracking Costs with
Task-Based Billing
www.acca.com/protected/pubs/docket/am00/billing. html

UTBMS Task Code Descriptions: Counseling, Projects,

Bankruptcy Sets
www.acca.com/protected/infopaks/tb_billing/
codedescript2.html

UTBMS Task Code Descriptions: Litigation Set
www.acca.com/protected/infopaks/tb_billing/
codedescript.html
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Without a strategic legal plan, you and your out-
side counsel have not agreed on how to invest the
law firm’s time or what your company’s costs will
be. You will not be able to fix the strategy before
you have wasted money on marginal activities. You
will not be able to focus on those issues your best
practice analysis shows make a difference in out-
comes. Unhappy clients, unhappy outside law firms,
needless expense, legal audits, and write-offs are the
typical results.

If you can derive total costs only after completion
of the work, as in level one, you do not get to ask
many productivity, efficiency, and resource allocation
questions. Seeing a strategic plan before you and
your outside counsel implement it, as you do in level
two or level three, gives you a chance to ensure that
both you and your outside counsel will make the
proper investment of resources. In effect, you
approve the plan before you incur the expense.

CONCLUSION

Increasingly, corporations are applying strategic
management principles to their legal functions. The
adoption of industry-approved legal task-based
billing codes and the availability of new tools and
new technology are speeding up this evolutionary
process. It is only a matter of time before in-house
counsel will apply Strategic Legal Management,
using data generated by the royalty-free UTBMS
codes, to a significant percentage of the legal work
performed for corporate America. Corporate legal
officers should be retaining experienced consultants
or licensing expert SLM software systems now to
help achieve their company’s business and strategic
goals quicker.

With the likelihood of a payback on such invest-
ments in the first year and a five-fold, ten-fold, or
even fifty-fold return in just three or four years,
companies should find the implementation of an
SLM system to be inexpensive, whatever the initial
cost. Although it may be overly optimistic for
companies to expect to save one-half of their legal
costs, those that select the right people and tools can
realistically expect to reduce costs by 20 percent.

With so much to gain and so little to lose, top
corporate management should be requiring their
corporate law departments not only to implement
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UTBMS, but also to begin using SLM on at least a
portion of their companies’ legal portfolio. The
level you select will depend on the level that best
suits your company’s needs and available resources.
Each has its advantages, and all are preferable to
the traditional approach that the vast majority of
corporate law departments use now.

The walls of tradition that shield law practice in

both corporate legal departments and outside law
firms from generally accepted strategic management
approaches are crumbling. The legal profession
increasingly should and will move away from its
traditional ready-shoot-aim work process and
billing models. Corporate counsel like you have the
chance to shape that future. &

NoOTES

1.

Companies will spend at least $41.8 billion annually for
business systems developed by SAP, Siebel Systems,
Oracle, dd/Synergy, Peregrine Systems, PeopleSoft, and
BAAN, among many others, by 2004. See Melanie Warner,
Oracle and Siebel’s Software Hardball, FORBES, Oct. 16,
2000, at 391. Most efforts are devoted to the process-map-
ping, software, and accompanying consultants. Enterprise
resource planning (“ERP”) systems automate manufactur-
ing processes, organize accountants’ books, streamline
corporate human resource departments, and maximize the
productivity of sales organizations. Customer relationship
management (“CRM”) software helps companies to coor-
dinate their sales, customer service, and marketing groups
and to share information about customers. Six Sigma is “a
method of applying focused analysis to a business opera-
tion in order to streamline it and find economies at every
step.” See Mikel Harry & Richard Schroeder, The Six
Sigma Bible, Corp. COUNS., Aug. 2000, at 48; Michael
Burger, DuPont Goes Six Sigma, id. at 42; Anthony
Paonita, GE and the Art of ‘Systematic Common Sense’,
id. at 50 (this trilogy of articles explains what corporate
law departments hope to achieve using Six Sigma).

. PricewaterhouseCoopers’s 16th Annual U.S. Law

Department Spending Survey, Executive Summary (Oct. 31
2000) at 4. PricewaterhouseCoopers conducts an annual
survey of corporate law departments; the current survey
includes data gathered from “216 law departments in 16
industries with an aggregate $7 billion in total legal spend-
ing. Over 55% ... are Fortune 500 companies.” Id. at 1. The
chemical, manufacturing, and pharmaceutical industries
have the highest total legal spending as a percentage of
worldwide revenue. For 1999, median spending on outside
counsel increased by 9 percent, or nearly three times the
rate of increase in the gross national product. Id. at 4.
Litigation spending, excluding intellectual property, is a
median 44 percent of total spending on outside counsel. Id.
See Lisa Brennan, Large Companies Trim Legal Costs,
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Nar'L Law I., Nov. 3, 1997, at 1, reporting on 12.

PricewaterhouseCoopers’s 13th Annual U.S. Law
Department Spending Survey. The booming economy has
been driving corporate revenues up even faster than legal
fees are rising. Legal spending as a percentage of revenues
in large corporate law departments was 1.3 percent as
recently as 1996. Should the economy cool, upward pres-
sure on spending percentages is bound to follow.

See Leslie Spencer, The Tort Tax, FORBES, Feb. 17, 1992,
at 40.

See, e.g., Susan Beck, Skaddenomics: The Ludicrous World
of Law Firm Billing, AM. LAWYER, Sept. 1991, at 3; Karen
Dillon, Dumb and Dumber, AM. LAWYER, Oct. 1995, at 5;
Linda Himelstein, The Verdict: Guilty of Overcharging,
Bus. WEEK, Sept. 6, 1993, at 47; Amy Stevens, Six Ways
to Rein in Runaway Legal Bills, WALL ST. ]., March 24,
1995, at B1.

. One such tool, DefenseNetR strategic legal management

system, helps companies prescribe best practice
approaches to legal issues to optimize results. DefenseNet
is a registered trademark of Golden Triangle, Ltd.

See Richard Hall & Keith Katsma, Tips, Traps, and
Technology for Tracking Costs with Task-Based Billing, 18

Acca DOCKET 54, 58 (April 2000) (“The answer, of 13.

course, is that in the future [corporate legal departments]
will want to use this data [generated by their outside law

firms] to perform predictive modeling, which will help 14.
determine how much certain cases should cost, or when 15.

and for how much to settle.”).

. Coordinated by PricewaterhouseCoopers, the uniform

task-based management system codes are available online
at >http://www.acca.com/infopaks/taskbasedbill.html<.
You may find a step-by-step guide for implementing a
UTBMS system at >http://www.acca.com/protected/
infopak/tb_billing/ implement/html<. See also Stuart

Rickerson, Billing Practices and Arrangements, in QUALITY 16.
PRACTICE MANAGEMENT 138, 154-167 (International 17.
Association of Defense Counsel 1995). 18.
. The American Medical Association is a generation ahead of

the legal profession, having developed medical task codes
in 1966. The AMA views its medical task codes as valuable
intellectual property and licenses them for millions of dol-
lars annually. See Ann Carrns, AMA Fights for Control Over
Doctor-Price Data Web Sites Are Providing, WALL ST. I.,
Aug. 25, 2000, at Al. Doctors, too, once had a hard time
imagining how they could fit their activities into task cate-
gories. Now, virtually all doctors use the medical task codes

to describe their work and to get paid for it. 19.

See Hall & Katsma, supra note 7, at 54. See also David
Rubinstein, Task-Based Management Goes In-House,
Corp. LEGAL TiMEs, Oct. 2000, at 82 (describing how
Craig Glidden, the first general counsel of Chevron Phillips
Chemical Co., employs task-based billing to “enable the
legal department to communicate its value to management
[and to determine] which work is best to outsource and

which is best done in-house.”). 20.

See supra note 3, at 7.
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DuPont’s goal is to “save the company $8-12 million—or
10-15 percent of the legal department’s total costs-each
year.” See Burger, supra note 1, at 44. From 1994 to 1997,
DuPont reduced its legal expenses by 39 percent and saved
$30 million in litigation costs. ACCA, Five Years Into the
Experiment: An Evaluation of DuPont’s Legal Model, 16
Acca DOCKET 24, 26 (July 1998). DuPont reported a 25
percent reduction in outside legal fees in the first year of

21.

its “lawyer re-engineering” project. See Bruce Rubinstein,
DuPont Partners with Law Firms to Build Legal Network,
Corp. LEGAL TIMES, Aug. 1996, at 15.

‘Whirlpool reports “a 15 to 20 percent decrease in litiga-
tion costs [this year and expects] another 15 to 20 percent
next year.” See Kelley Bowers, Whirlpool's National
Product Counsel Deemed Successful, CORP. LEGAL TIMES,
Nov. 1996, at 26.

Republic National Bank of New York “expects the software
to cut its legal costs by at least 20% this year.” See Carolyn
Geer, Haggle No More, FORBES, Jan. 27, 1997, at 96.

Eli Lilly realized a reduction in legal fees “from 18 percent
up to 28 percent in 18 months,” depending on the type of
case. See Stuart Rickerson,Guest Opinion, THE CIv. LITIG.

REP., Feb. 1996, at 5. 22.

See e.g. Kelley Bowers, Uniform Task-Based Billing Codes
Receive Mixed Reviews, COrRP. LEGAL TIMES, Oct. 1996,
at 28.

See supra note 1.

Business-side improvements command huge investments
of corporate resources. Within the next five years, these
investments are expected to exceed $40 billion annually.
See supra note 1. If companies invest in SLM according
to the percentage of their law departments’ share of cor-
porate revenues, they will have to spend an aggregate of
$1.2 billion to $2.4 billion annually to keep pace with
the business side.

See supra note 12.

See supra note 2. 23.

Law firms that embrace strategic management can realize
a now largely theoretical fourth level of SLM. At this level,

the law firm gains a new and powerful tool to evaluate and 24.

compensate its professionals; to facilitate widespread and
more profitable use of alternative fee arrangements; to
enhance gross margins; to reduce or eliminate write-
downs; and to marginalize concerns about legal audits, all
the while delivering higher quality legal work to clients.
Each firm partner representing corporate clients can
expect an additional $20,000 to $100,000 profit per year.
Electronic transmission of legal billing data is probably
also inevitable, but is the subject of another article.
Electronic transmission moves billing data from the law
firm to the corporate law department faster. But quicker
transmission alone does not help corporate counsel to
understand what is going on at the law firm or to strategi-
cally manage the work. Instead, data mount up more
quickly, awaiting traditional review and approval.
Ironically, while law firms complain about being micro-
managed, the primary tool they provide, the hourly billing

statement, is most suited to micromanagement. Law firms
should embrace anything that would permit, encourage, or
even require their corporate counterparts to look at the big
picture and to plan ahead. Too many do the opposite.

This was the conclusion of the ABA’'s Committee on
Corporate Counsel, Section of Litigation Task Force on
Reengineering the Delivery of Legal Services. See Tom
Hill, David Snively, Murray Levin & Arvin Maskin, co-
chairs, Final Report of the Task Group on Corporate
Counsel Management, in LITIGATION MANAGEMENT BEST
PRACTICES 127, 134-38 (Glasser LegalWorks 1998). The
task force’s charter charged it to seek out and report on
best practice approaches used or developed by corporate
America for all practice areas, including litigation. Id. at
129. Seven legal management initiatives were detailed as
particularly “noteworthy and instructive” themes repeat-
edly found in leading corporations. Id. at 130-34. The
author was an active participant on the task force, which
interviewed more than a score of corporate law depart-
luding those at M

ments, i American Insurance

Companies, Chrysler, General Electric, DuPont, Alcoa,
Pacific Telesis, Chevron, and Keene.

The description of Keene’s circumstances, responses, and
conclusions is extensive for several reasons. First, the
author was general counsel to the company and a member
of its Board of Directors. He has firsthand knowledge of
the facts and conclusions drawn from them. Second,
Keene waived most of its privileges, enabling detailed
descriptions of its legal thinking. Most companies cannot
be so forthcoming. Finally, with 206,000 cases and $535
million in fees and liability payments, Keene simply had
more cases, spent more money on the lawsuits, and
tracked its legal investments in greater task detail than all
but a handful of companies does. Its legal experiment is
roughly analogous to a large clinical trial performed with a
new pharmaceutical agent. Keene learned in the crucible
of on-going litigation what worked and what did not.
Keene Corp. v. Ins. Co. of North America, 667 F2d 1034
(D.C. Cir. 1981), cert. denied, 456 U. S. 951 (1982)
(establishing the “triple trigger” insurance recovery theory).
For a general review of the “perverse incentives” of

a

tos litigation, see Lester Brickman, The Asbestos
Litigation Crisis, 13 CARDOZO L. REv. 1819 (1992).
Keene's experience has been widely reported. See, e.g.,
Glenn Bailey, Litigation Abuse is Destroying My Company,
WALL ST. I, July 15, 1992, at A13; Andrew Blum, Playing
Asbestos Hardball, NAT'L L. ]. , May 18, 1992, at 1; Linda
Himelstein, The Lessons of 200,000 Lawsuits, BUSINESS
WEEK, April 11, 1994, at 4; Wade Lambert, Keene’s
Asbestos Fight Spreads Beyond Courts, Onto Ad Pages,
WaLL St. I, June 29, 1992, at B7; Suzanne Oliver &
Leslie Spencer, Whom Will the Monster Devour Next?,
ForaEs, Feb. 18, 1991, at 75; Stuart Rickerson, Task
Based Billing: Industrial Engincering for Lawyers, THE
METROPOLITAN CORP. COUNS., April 1995, at 40; Andy
Zipser, Asbestos Victim: Keene Corp., BARRON'S, Mar. 29,
1993, at 12.
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25.

26.

27.

28.

According to a leading practitioner: “The three most
important functions of corporate in-house counsel are:
(1) to ensure consistency of defense policy and perfor-
mance; (2) to exercise quality control; and (3) to act as
a clearing house for the dissemination of [strategy,]
information, facts, and training necessary to provide a
defense in the field.” See Lawrence Cetrulo, Managing
Defense, 2 Toxic Torts Ch. 12-7, 12-9 (Clark
Boardman Callaghan 1993).

‘Without these changes, Keene's expenses would have
been at least $60 million higher. Had Keene embarked
on its plan even one year earlier, it would have outrun
what Forbes magazine calls the “asbestos litigation mon-
ster.” See Oliver & Spencer, supra note 24, at 75. Stated
differently, the $60 million that Keene saved gave it two
more years to find a solution in what turned out to be a
vain effort to avoid another products-litigation-caused
bankruptcy. Keene eventually became the nineteenth
company to file for Chapter 11 protection because of
asbestos litigation. See In re Keene, 93-B-46090 (SMB)
(Dec. 3, 1993). See also Wade Lambert, Appeals Court’s
Decision In Keene Case Raises Doubt on Settlement,
WALL ST. J., Dec. 2, 1993, at BS. The number of
asbestos-litigation-caused bankruptcies is now twenty-
three. See Claudia Deutsch, Owens Corning Has Filed
for Bankruptcy Protection, N.Y. TIMES, Oct. 6, 2000, at
C2. Had Owens Corning, which reports $5 billion in
annual sales revenues (or roughly 250 times Keene's
annual revenues, 10 times Keene’s liability payments,
and 2.5 times its number of claims), adopted an effec-
tive level one program when Keene did in 1991 (or even
in 1995 and 1996 when Keene'’s data were published),
could it have avoided another job-killing and stock-dev-
astating bankruptcy?

Outcome improvement, in the face of declining legal
costs, occurs regularly when strategic management is
applied to the legal function. Several years ago, for
example, Eli Lilly lost a $4 million jury verdict with
more than 400 seemingly similar cases on file. The
author spearheaded a strategic refocusing of the com-
pany’s approach to the cases. With new counsel,
different emphasis, and a detailed strategic plan to deal
with the cases, Lilly never lost another of these cases.
‘Within a short time, the cases were history. This repre-
sents a 100-percent improvement in trial outcome, and
converts what could have been a $1.6 billion liability or
worse into a minor footnote in the company’s history.
Simultaneously, Lilly’s legal costs declined 18 percent for
the ca:

es. See Rickerson, supra note 12.
The first tool the author used was the “Barb software.”
‘When bills would arrive at Cardiac Pacemakers, Inc.,
(now part of Guidant) in the 1980s, his secretary Barb
would hand-tabulate them. The resulting ledger would
show how the corporation’s legal dollars were being
spent, provide crude comparisons among law firms, and
permit conclusions on whether the company’s “invest-
ment” was warranted by the “returns” produced by the
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29.

36.

37.

activity. Some of these reports were posted outside of
the law department offices for the rest of the company
to see.

One company that facilitates electronic billing appears
to have a feature that functions on level one. It summa-
rizes the potential benefits of its product for corporate
law firms as follows: (1) eliminate paper involved in
traditional paper invoices; (2) realize significant admin-
istrative cost savings, particularly for law departments
that manually input invoice data into their systems; (3)
dramatically reduce time that attorneys spend reviewing
invoices; (4) permit law department “slicing and dicing”
of electronically captured data to prepare management
reports and graphs; and (5) speed up approval of vali-
dated invoices. More information can be obtained at the
company’s web site, http://www.evelocity.com/prod-
serv/cldbenefits.htm.

The company, with whom the author consulted, prefers
not to be otherwise identified.

The media later reported that the case had settled in the
low eight digits.

If the witnesses who required the most preparation time
were not the most important, another series of questions
about proper allocation of resources would be raised.
See The Two Best Systems to Control In-House Legal
Spending, in REP. ON MGMT. AccT. Sys. & TECH., April
2000, at 2 (Andy Dzamba ed., Inst. on Mgmt. & Acct.).
See Hall & Katsma, supra note 7, at 64-65 (“Predictive
modeling, task-based compensation, law firm bench-
marking, strategic planning, best practices, and other
management tools are made possible by reliable [task-
based billing] data.”).

Here’s what Forbes magazine said about the resulting

system: “The software ... suggests how much certain
cases should cost. It also has formulas for how the work
should be performed, who should do the tasks, how
long they should take and in what order they should be
done. ... Over time, these baselines will be continually
modified according to the participants’ experience.” See
Geer, supra note 12, at 96. See also Julie Dalton,
Automating In-House Counsel: Corporate Law
Departments Are Finally Getting Connected For Sizable
Savings, 15 CFO 71 (Feb. 1999); Wendy Leibowitz,
New Tech Helps Curb Legal Fees, NaT'L L.J., July 14,
1997, at B11; The Two Best Systems to Control In-
House Legal Spending, supra note 33, at 2.

“Legal Strategic Analysis Planning and Evaluation
Control System and Method,” U.S. Pat. No. 5,875,431.
The author is one of the inventors of this patent.

You might liken this working protocol to a recipe found
in a cookbook. As with a recipe, you can slavishly follow
the directions and be relatively assured that you will
achieve a predictable, and satisfying, result. Often,
however, there will be external factors (incomplete or
substitute ingredients, personal cooking preferences, or
unreliable oven temperature settings) that cause the chef
to adapt the recipe. As with the cookbook, so with the

38.

40.

41.

42.
43.

44.

45.

46.

SLM protocol. You simply modify it. Again, like the chef
who decides to make changes in the recipe, lawyers must
think about the impact of changes in the protocol, while
the client gets the chance to approve proposed changes,
before the work is performed. Once you develop best
practice protocols or recipes, you perform what is analo-
gous to the triage that occurs in a hospital emergency
room or on a battlefield. In triage, doctors assess the seri-
ousness of an injury or illness and allocate resources
appropriately to achieve the best overall results. You can
also use the protocols to establish a budget or to serve as
the basis for an alternative fee arrangement.

See Hall & Katsma, supra note 7, at 54.

Id. (“The remaining barriers to implementing [task-
based billing] are logistical rather than philosophical.
The question is no longer whether to implement TBB,
but how.”) When the potential gains are great, and the
cost is minimal, what can justify further delay?

Assume, hypothetically, that commercial SLM systems
generate annual savings of 20 percent on average. A law
department with a $50 million legal budget will forego
$10 million in savings if internal development adds one
year to the project and should add that amount to its
cost calculations. Similarly, if the actual savings for the
homegrown system are 10 percent instead of the com-
mercial assumption, you should add another $5 million
per year to your calculation to get a true picture of the
total in-house development costs.

“"Whatever method you choose, start collecting your
legal cost and task data now. Buy a database, get it into
case management software, or hire a company to
process your legal bills and store the data until you are
ready to use it—but start now. This information is the
key that will help you obtain predictable legal costs and
results.” See Hall & Katsma, supra note 7, at 66.

See PricewaterhouseCoopers survey data, supra note 2.
Law firm profitability will rise simply by reducing the
firm’s write-off percentage and speeding payment real-
ization. For example, Keene approved legal work before
it was done, so the law firms wrote off virtually no time.
Keene paid its firms in advance, based on approved
forecasts of work to be performed, and thus eliminated
the traditional payment cycle time. If law firms generate
new business with SLM, per partner profitability

increas
When law firms use Strategic Legal Management, they
write off less time. SLM facilitates profitable use of
alternative fee arrangements and gives law firms a pow-
erful tool to evaluate and compensate its professionals.
No client wants to pay to train inexperienced lawyers;
law firms that use SLM can provide less experienced
lawyers with best-practice approaches that the firm or
client has found successful.

See The Two Best Systems to Control In-House Legal
Spending, supra note 33, at 3.

See Andrew Kessler, Software That Pays for Itself,
FORBES, Oct. 21, 1996, at 294.

s will be even larger.
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ing judgments and awards) than litigation. The perception of arbitration’s abil-
ity to lower process costs was uniform across the three groups-an average of 58
percent expressed a belief that arbitration decreases costs, with only 9 percent
on average believing that arbitration increased their costs.

Rationales differ greatly about the reasons for using-and therefore about the value
of-ADR methods. While there was, for example, a very uniform and high recog-
nition across the entire survey group that mediation saves time and money, 91
percent of the “most dispute-wise” legal departments expressed the opinion that
mediation “provides a more satisfactory process” compared to 74 percent in the
“least dispute-wise” group. Similar but less extreme differences can be seen for the
“gives more satisfactory settlements,”
ing parties,” and “is desired by senior management” responses. Of particular note,
74 percent of the “least dispute-wise” found themselves in mediation because of
a court mandate, compared to 49 percent of the “most dispute-wise” companies.
This disparity reflects the dispute-management approaches taken by these com-
panies. Parallel differences in the perception of value of arbitration were found
among the respondents.

preserves good relationships between disput-

In summary, those companies falling into the “most dispute-wise” category with
respect to their handling of ongoing disputes are actively engaged in conflict
avoidance programs; they put in place a framework that both helps prevent dis-
putes from arising and that deals with disputes in their earliest stages as close as
possible to the point of origin.

The survey results demonstrate the impact of a strategic approach to utilization
of alternative dispute resolution processes within well-managed corporate legal
departments. Perhaps more importantly, they offer substantial business reasons
for senior corporate legal executives to reexamine both the strategic orientation of
their legal teams, along with their day-to-day approach to conflict management.
A copy of the full report of the study findings is available through the American
Arbitration Association Web site at www.adr.org or by calling the American Arbi-
tration Association at 1.800.778.7879.

IV. Sample Dispute Resolution
Clauses

To be of maximum benefit, a dispute resolution clause should address the special
needs of the parties involved. An inadequate clause may produce as much de-

lay, expense, and inconvenience as a traditional lawsuit. When writing a dispute
resolution clause, keep in mind that its purpose is to resolve disputes, not create
them. Drafting an effective clause is the first step on the road to successful dispute
resolution.

Copyright © 2006 Association of Corporate Counsel

NOTE: the following sample clauses have been reprinted with the permission of
the organization indicated in parenthesis. For additional information or sample
clauses, please contact the organization as listed in the Dispute Resolution Organi-
zations section of this InfoPAK.

A. Mediation Clauses

The parties can provide for the resolution of future disputes by including a media-
tion clause in their contract. Some typical mediation clauses read as follows:
Sample 1 (AAA)

The parties hereby submit the following dispute by mediation administered by the
American Arbitration Association under its Commercial Mediation Procedures.
[The clause may also provide for the qualifications of the mediator(s), method of
payment, locale of meetings, and any other item of concern to the parties.]

Sample 2 (AAA)

If a dispute arises out of or relates to this contract, or the breach thereof, and if the
dispute cannot be settled through negotiation, the parties agree first to try in good
faith to settle the dispute by mediation administered by the American Arbitration
Association under its Commercial Mediation Procedures before resorting to arbi-
tration, litigation, or some other dispute resolution procedure.

Sample 3 (JAMS)

Except as provided herein, no civil action with respect to any dispute, claim or
controversy arising out of or relating to this agreement may be commenced until
the matter has been submitted to JAMS, or its successor, for mediation. Either
party may commence mediation by providing to JAMS and the other party a writ-
ten request for mediation, setting forth the subject of the dispute and the relief
requested. The parties will cooperate with JAMS and with one another in selecting
a mediator from JAMS panel of neutrals, and in scheduling the mediation pro-
ceedings. The parties covenant that they will participate in the mediation in good
faith, and that they will share equally in its costs. All offers, promises, conduct and
statements, whether oral or written, made in the course of the mediation by any
of the parties, their agents, employees, experts and attorneys, and by the mediator
and any JAMS employees, are confidential, privileged and inadmissible for any
purpose, including impeachment, in any litigation or other proceeding involving
the parties, provided that evidence that is otherwise admissible or discoverable
shall not be rendered inadmissible or non-discoverable as a result of its use in the
mediation. Either party may seek equitable relief prior to the mediation to pre-
serve the status quo pending the completion of that process. Except for such an
action to obtain equitable relief, neither party may commence a civil action with
respect to the matters submitted to mediation until after the completion of the
initial mediation session, or 45 days after the date of filing the written request for
mediation, whichever occurs first. Mediation may continue after the commence-
ment of a civil action, if the parties so desire. The provisions of this Clause may be
enforced by any Court of competent jurisdiction, and the party secking enforce-
ment shall be entitled to an award of all costs, fees and expenses, including attor-
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neys fees, to be paid by the party against whom enforcement is ordered.
Mediation clauses may also provide for the qualifications of the mediator, the
method of payment, the locale of meetings, and any other item of concern to the
parties.

B. Arbitration Clauses

Sample 1 (AAA)

Any controversy or claim arising out of or relating to this contract, or the breach
thereof, shall be settled by arbitration administered by the American Arbitration
Association in accordance with its [applicable] rules and judgment upon the award
rendered by the arbitrator may be entered in any court having jurisdiction thereof.
Sample 2 (AAA)

'We, the undersigned parties, hereby agree to submit to arbitration administered
by the American Arbitration Association under its [applicable] rules the follow-
ing controversy [cite briefly]. We further agree that we will faithfully observe this
agreement and the rules, and that we will abide by and perform any award ren-
dered by the arbitrator(s) and that a judgment of the court having jurisdiction
may be entered upon the award.'

C. International Arbitration Clauses

Sample 3 (International Centre for Dispute Resolution (ICDR))

a. Any controversy or claim arising out of or relating to this contract
shall be determined by arbitration in accordance with the International
Dispute Resolution Procedures of the International Centre for Dispute
Resolution.

b. Any dispute, controversy, or claim arising out of or relating to this
contract, or the breach thereof, shall be finally settled by arbitration
administered by the Commercial Arbitration and Mediation Center for
the Americas in accordance with its rules, and judgment on the award
rendered by the arbitrator(s) may be entered in any court having juris-
diction thereof.

c. Any dispute, controversy, or claim arising from or relating to this con-
tract, or the breach, termination, or invalidity thereof, shall be settled
by arbitration in accordance with the Rules of Procedure of the Inter-
American Commercial Arbitration Commission in effect on the date of
this agreement.

d. Any dispute, controversy, or claim arising out of or relating to this con-
tract, or the breach, termination, or invalidity thereof, shall be settled
by arbitration under the UNCITRAL Arbitration Rules in effect on the
date of this contract. The appointing authority shall be the International
Centre for Dispute Resolution. The case shall be administered by the
International Centre for Dispute Resolution under its Procedures for
Cases under the UNCITRAL Arbitration Rules.

Copyright © 2006 Association of Corporate Counsel
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D. Customizing Arbitration Clauses

The standard arbitration clause does not always meet the mutual needs of the par-

ties. The parties are free to design their arbitration agreement in whatever manner

they choose. To illustrate this point, below are some of the choices made by parties
in addressing their various concerns. The following clauses are all from the Ameri-
can Arbitration Association.

E. Governing Law

It is not uncommon for parties to specify the law that will govern the contract
and/or the arbitration proceedings. Some examples follow:

sample 1 shall be resolved by arbitration in accordance with Title 9 of the U.S.
Code (United States Arbitration Act) and the Commercial Arbitration Rules of
the American Arbitration Association.

sample 2 This contract shall be governed by the laws of the State of [specify].
sample 3 shall be settled by arbitration in accordance with [state] Arbitration Law
and administered by the American Arbitration Association under its [applicable]
rules.

F. Provisional Remedies

The parties may wish to give themselves the option of applying to court for provi-
sional remedies, in conjunction with the arbitration process. This can be accom-
plished as follows:

sample 1 Any provisional remedy which would be available from a court of law,
shall be available from the arbitrator, to the parties to this Agreement pending
arbitration.

sample2 Either party may apply to any court having jurisdiction hereof and seck
injunctive relief so as to maintain the status quo until such time as the arbitration
award is rendered or the controversy is otherwise resolved.

G. Escrow Provision

Pending the outcome of the arbitration, parties may agree to hold in escrow
money, a letter of credit, goods or the subject matter of the arbitration. A sample
of such a clause providing for escrow follows:
sample 1 Pending the outcome of the arbitration [name of party] shall place in
escrow with [law firm, institution or AAA] as escrow agent, [the sum of

, letter of credit, goods, or subject matter in dispute]. The escrow agent
shall be entitled to release such [funds, letter of credit, goods or subject matter
in dispute] as directed by the arbitrator(s) in the award, unless the parties agree
otherwise in writing.
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H. Locale Provisions

Parties may want to add language specifying the place of the arbitration. Examples
of locale provisions which may appear in an arbitration clause follow:

sample 1 Any controversy relating to this Agreement or any modification or exten-
sion of it, shall be resolved by arbitration in the city of [specify], administered by
the American Arbitration Association under the then prevailing [applicable] rules.
Sample2 'The arbitration shall be held in [city], [state], or at such other place as
may be selected by mutual agreement.

I Number And Qualifications Of Arbitrators

Parties often have very definite ideas about the qualifications of an arbitrator ap-
pointed to a dispute. The qualifications requirements may include specific edu-
cational, professional or training experience. Typical additions to an arbitration
clause dealing with such matters are:

sample 1 The arbitrator shall be a certified public accountant.

sample 2 The arbitrator shall be a retired judge of the [specify] Court.

sample 3 The arbitration proceedings shall be conducted before a panel of three
neutral arbitrators, all of whom shall be members of the Bar of the State of [speci-
fy], actively engaged in the practice of law for at least ten years.

J. Remedies

Under a broad arbitration clause, the arbitrator may grant “any remedy or relief
that the arbitrator deems just and equitable” within the scope of the parties” agree-
ment. Sometimes, parties want to specifically include or exclude certain remedies.
Samples of clauses dealing with remedies appear below:

sample 1 The arbitrator shall have the authority to award any remedy or relief that
a court of this state could order or grant, including, without limitation, specific
performance of any obligation created under the agreement, the awarding of
punitive damages, the issuance of an injunction, or the imposition of sanctions for
abuse or frustration of the arbitration process.

sample 2 The arbitrators will have no authority to award punitive damages or any
other damages not measured by the prevailing party’s actual damages, and may
not, in any event, make any ruling, finding, or award that does not conform to the
terms and conditions of the Agreement.

K. Award Provisions

‘The arbitration clause can be specifically worded to limit the remedial power of the
arbitrator, even if the evidence indicates that greater relief might be warranted. For
example, the clause may establish high and low figures beyond which the arbitra-
tor may not award. This is called “high-low” arbitration. Another type is “last best
offer” arbitration, also known as “baseball” arbitration. In this system, the par-

Copyright © 2006 Association of Corporate Counsel
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ties negotiate to their final positions, and the arbitrator is compelled to select the
figure of one party or the other-nothing in between, above, or below. Examples of
such arbitration clauses follow.

sample 1 In the event the arbitrator denies the claim or awards an amount less than
the minimum amount of [specify], then this minimum amount shall be paid to
claimant. Should the arbitrator’s award exceed the maximum amount of [specify],
then this maximum amount shall be paid to the claimant. It is further understood
between the parties that if the arbitrator awards an amount between the minimum
and the maximum stipulated range, then the exact awarded amount will be paid to
the claimant. The parties further agree that this agreement is private between them
and will not be disclosed to the arbitrator.

sample 2 Any award of the arbitrator in favor of [specify party] and against [specify
party] shall be at least [specify dollar amount] but shall not exceed [specify dol-

lar amount]. [Specify party] expressly waives any claim in excess of [specify dol-
lar amount] and agrees that its recovery shall not exceed that amount. Any such
award shall be in satisfaction of all claims by [specify party] against [specify party].
sample 3 Each party shall submit to the arbitrator and exchange with cach other

in advance of the hearing their last best offers. The arbitrator shall be limited to
awarding only one or the other of the two figures submitted.

L. Fees And Expenses

Fees and expenses of the arbitration, including attorneys’ fees, can also be dealt
with in the arbitration clause. Some typical language dealing with fees and ex-
penses follow:

sample 1 All fees and expenses of the arbitration shall be borne by the parties
equally. However, each party shall bear the expense of its own counsel, experts,
witnesses, and preparation and presentation of proofs.

sample 2 The prevailing party shall be entitled to an award of reasonable attorney’s
fees.

sample 3 The arbitrator(s) is authorized to award any parties such sums as shall be
deemed proper for the time, expense, and trouble of arbitration, including arbitra-
tion fees and attorneys’ fees.

M.  Mini-Trial
Sample 1 (AAA)
Any controversy or claim arising out of or relating to this contract shall be submit-

ted to the American Arbitration Association under its Mini-Trial Procedures.

N. Negotiation

Sample 1 (AAA)
In the event of any dispute, claim, question, or disagreement arising out of or
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relating to this Agreement or the breach thereof, the parties hereto shall use their
best efforts to settle such disputes, claims, questions, or disagreement. To this ef-
fect, they shall consult and negotiate with each other, in good faith and, recogniz-
ing their mutual interests, attempt to reach a just and equitable solution satisfacto-
ry to both parties. If they do not reach such solution within a period of sixty (60)
days, then upon notice by either party to the other, disputes, claims, questions,

or differences shall be finally settled by arbitration administered by the American
Arbitration Association in accordance with the provisions of its [applicable] rules.

Sample 2 (JAMS)

"The parties will attempt in good faith to resolve through negotiation any dispute,
claim or controversy arising out of or relating to this agreement. Either party may
initiate negotiations by providing written notice in letter form to the other party,
setting forth the subject of the dispute and the relief requested. The recipient of
such notice shall respond within five days with a written statement of its posi-
tion on, and recommended solution to, the dispute. If the dispute is not resolved
by this exchange of correspondence, then representatives of each party with full
settlement authority will meet at a mutually agreeable time and place within ten
days of the date of the initial notice in order to exchange relevant information and
perspectives, and to attempt to resolve the dispute. If the dispute is not resolved by
these negotiations, the parties will consider and decide whether the dispute should
be submitted to JAMS, or its successor, for mediation or arbitration.

0. Mediation/Arbitration

Sample 1 (AAA)

If a dispute arises out of or relates to this contract, or the breach thereof, and if
said dispute cannot be settled through direct discussions, the parties agree to first
endeavor to settle the dispute in an amicable manner by mediation administered
by the American Arbitration Association under its Commercial Mediation Rules,
before resorting to arbitration. Thereafter, any unresolved controversy or claim
arising out of or relating to this contract, or breach thereof, shall be settled by arbi-
tration administered by the American Arbitration Association in accordance with
its Commercial Arbitration Rules, and judgment upon the Award rendered by the
arbitrator(s) may be entered in any court having jurisdiction thereof.

Sample 2 (JAMS)

‘The parties agree that any and all disputes, claims or controversies arising out of or
relating to this agreement shall be submitted to JAMS, or its successor, for media-
tion, and if the matter is not resolved through mediation, then it shall be submit-
ted to JAMS, or its successor, for final and binding arbitration. Either party may
commence mediation by providing to JAMS and the other party a written request
for mediation, setting forth the subject of the dispute and the relief requested. The
parties will cooperate with JAMS and with one another in selecting a mediator
from JAMS’s panel of neutrals, and in scheduling the mediation proceedings. The
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parties covenant that they will participate in the mediation in good faith, and that
they will share equally in its costs. All offers, promises, conduct and statements,
whether oral or written, made in the course of the mediation by any of the parties,
their agents, employees, experts and attorneys, and by the mediator or any JAMS
employees, are confidential, privileged and inadmissible for any purpose, including
impeachment, in any arbitration or other proceeding involving the parties, provid-
ed that evidence that is otherwise admissible or discoverable shall not be rendered
inadmissible or non-discoverable as a result of its use in the mediation. Either
party may initiate arbitration with respect to the matters submitted to mediation
by filing a written demand for arbitration at any time following the initial media-
tion session or 45 days after the date of filing the written request for mediation,
whichever occurs first. The mediation may continue after the commencement

of arbitration if the parties so desire. Unless otherwise agreed by the parties, the
mediator shall be disqualified from serving as arbitrator in the case. The provi-
sions of this Clause may be enforced by any Court of competent jurisdiction, and
the party seeking enforcement shall be entitled to an award of all costs, fees and
expenses, including attorneys fees, to be paid by the party against whom enforce-
ment is ordered.

P. Arbitration/Mediation

Sample 1 (AAA)

Any controversy or claim arising out of or relating to this contract, or the breach
thereof, shall first be submitted to arbitration administered by the American Arbi-
tration Association in accordance with its [applicable] rules. The award rendered
by the arbitrator under the rules shall be sealed for [specify number] days while
the parties attempt to mediate the dispute. Said mediation shall be administered
by the American Arbitration Association under its [applicable] mediation rules.
‘The mediator shall not be the arbitrator previously appointed to hear the dispute.
If the mediation is successful, the parties agree that the award of the arbitra-

tor shall be [destroyed] [transmitted to the parties for their information]. If the
mediation is unsuccessful, the award of the arbitrator shall be transmitted to the
parties and judgment upon said award may be entered in any court having juris-
diction thereof.

V. Article: ADR - A Competitive
Imperative for Business

Todd B. Carver is the law vice president and chief legal officer for the Teradata Divi-
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Mark L. Carlton

Mark L. Carlion i the former senior vice president and general counsel of Universal Compression,
Tnc.,a kading supplir of compression cquipment and services for the natural gas industry. Mr
Carlion was responsible for the company’s legal division and served as corporate secretary.

Prior to joining Universal, Mr. Carlron was with Mobil Ol Corporation, serving in a varicry of
oles, including senior counsel, lisigation.

Mr. Carlton graduated with honors from the University of Tulsa College of Law

Suzanne E. Hawkins

Suzanne E. Hawkins is senior counsel, legal operations of General Electric Company. Ms. Hawkins
isa leading member of the C SE legal's senior leadership team, the “managing partner
of GE's 900-lawyer global dqﬂnn v M. Hawinshas overall management rsponsbiy for GE
et with cmphasic on deplying and inceasing th productity and ualy o

exernal legal resourcc. M. Fawkin is nown a2 ough sategt and negorsor,
saving millions of dollars a year from GE's outside legal expenses: a dynamic, crear
evidenced by being named invenor on two patents covering legal-related technology systems; and an
energetic,effective, hard-working team player, who works scan ith GE's senior management
and leads numerous cross-business/functional teams to achieve desired resulis.

Ms. Hawkins joined GE as a
joining GE, Ms. Hawkins ws
Germany. Early in her career Ms.

atcorney with the GE Plastics division in Germany. Prior to
Ito Curtis, Mallet- Prevost, Colte & Mosle in Frankfurt,
ins was a lcigator ar Weil, Gorshal & Manges in New York

Ms. Hawkins is an active member of the Board of Directors of ACCA's Westchester/Southern
Connecticut Chaprer, the Exccutive Committee of the Large Law Department Council, and the
BA. She is a member of the Bar of the State of New York and the Federal Courts

Ms. Hawkins received her BA from Georgetown University and is 2 cum laude graduate of the
Georgerown University Law Cener.

Kimberly J. Myrdahl

Kim Myrdahl i the director of liigation for SUPERVALU Inc. in Minneapolis. Her responsibiliies
include managing the commercial lsgation for all of SUPERVALU's businss units, advising
business units on how to handle porential disputes, and implementing preventive itgation

Prior o joining SUPERVALU, Ms. Myrdahl worked in the litigaion group at the law firm of
Fredrikson & Byron in Minneapoli.
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She currenly provides pro bono legal services as a volunteer lawyer to Volunteer Lawyers Network.
She i the past board chair of Volunteer Lawyers Network. In addicion, she is active in state and local
bar ces concerned with sceing that have access to the legal system.

Ms. Myrdahl received a BA from Texas Christian University and is a graduate of the University of
Minnesota School of Law.
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~ Discounts

”
— Retainer/Secondments.
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Leveraging Outside Resources

+ Business Objectives

+ Leveraging Outside Counsel to Support Internal Business
Objectives
~The Current Model & Response
~ Billable Hours
~ Metics
~ Partnerin
A Progosed Business iodel
The Bllable Hour
- Metrics
~ Parinering
~ Requiremens for Success
~ Gommunicatior
Commitment
~ ity

Leveraging Outside Resources

« Hiring of Contract Attorneys and Paralegals
~Use of Preferred Vendors (efficiency, consistency,
reporting)
~Project basis
~Long term assistance
~Use of Recruiting Firms

* Hiring of Consultants
~Internal Investigations
~Expert Witnesses
~Economic Analysis
~ADR

~Jury Consultants

LEADING THE WAY: THE IN-HOUSE

Leveraging Outside Resources

Use of Technology Providers

~Technology Consultants

~Electronic Biling

~Internet Depositions

~Electronic Discovery\Document Productions
(scanning/coding)

~Trial Support

Research Providers
~Access to case law, statutes (Lexis, Westiaw)
~Research Organizations (LRN, LRC)

Conclus

n
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g

General Electric Company
Outside Counsel Policy

General Electric Company oxpects ouside coursel o provde GE and is ffistes it th highest
quality legal services in the most possible. GE v
and strives for e e, This ol sets
rh by which GE intends to

L Scope and Applicability

These polkies and procedures (hereafter “Outside Counsel Poicy®) govern the relatbnship of the General

performing any type of legal services for GE may departfrom this Outside Counsel Folcy only with he
prior writen approval of the kad inside counsel responsible for the appicable matier. Questions

ud “This Outside
Goursel Folcy reptces the Noverber 1965 GE Gurdelinesfor Outsida Gounsal,and il aks efect
August 1, 1999 for allexisting and future legal matters. Outside Counsel will be expected to follow tis
Poly i fisenfety, uness Specilcaly waved by GF

I Lead Inside Counsel

In any attorney-client relationship, the clint has the responsbilty for meking al substantive decisbns
abou the course of the matter. Accardingly, GE wil designate for each engagerment a ead nside counsel
1o drect e representaton and coorinate communcations wih al ofher GEporsomnel. The kad inside
sring hat about and make the.
t il nforred
both aboul GEs tlectes inthe matar and aboutparint busness ssues g deve\opm
inside kept reguiarly appised oy coreutid
sufficienty in voncest re ots by e any Spiicant docsion moctnermade. Load node coumsel
gven tnoopportnly and sufficnt i toreview drafs of l sinficart docurenis,
g coniratts,Suts aive ploadings, brie andany dther thatw il be
provied to i partes on GEs penal

L. Outside Counsel Engagement and Staffing
A Retention Decisions

(GE side counsel are responsitl for the selection and supervision of outside counsel. Outside counsel
may not acoept

ihe specific use
GEwill notretan the services of alaw yer affiiated wth a frm that has asserted a clam aganst GEof
alleged fraud, mérepresentation or ciher dhonest or flegal conduct.

NEW CHALLENGES/NEW SOLUTIONS

LEADING THE WAY: THE IN-HOUSE ON

B. Engagement Letter

Brery engagement (or seriss of angagements) of outsids counsel i which the fees for the

entire matter 25000 should be by aletter setting forth
the terms and conditions of the engagement. The eter shout bo sgned by both lead nside and

s famarty i anc b achers o this
Outside Counsel Riicy, subject © Ew
ordnary o

i of A approp i Tormol Sngegerent ket s Stachen o e Outods Gounce ey 40
Aopena

C. saffing.

Atthe outset of designate a
Counsel s specis e wil the aw fimw ho wil be chief acamuntable fo th condict of e

atlaw yer should be personally and drecty involed i the representation and is
responsible for assuring that GE's cbjectives are met w i respect to the engagement. The lead inside.
counsel mustapprove all additional members of the team handling the matter, as well as

E expects continuty of

stanig fr o cron f o
“learning time" required by meys.
P 5e Saffeco o ey 3 el o b et apprap ot o 13 o Gty
service ina costeffecive mamner. GEprefers ha s legal matiers be staffed with law yers who have
developed know ledge of GE and have approprate subpct matter expertise. GE w il generally notagree o
the assignment of first year associales or summer assaciates to w ork on GEmatters unkss special
permissionis obfaine

‘GE expects ouside counselto use paralegals instead of law yers w henever a task does no require a law
degree. Certain GE legal departments have trained paralegals on staff who should be utiized on al
profets requiring a significart expenditure of time or where know ledge of GESs products, processes or
witnesses s helpful. I addition, GE hes relationsips w if legal staffing providers that provide termporary
pardegalsand knor atorneys al GEnegolate rdkes (Sce: Scton UILB Prferrd Disburserment

Vendors) h as file review. and

transcripts, due diligence, and similar functions, lead outside counsel is required to consult
‘approval of efore using law firm

activities.

D. Diversity

n counsel, asin is s
‘opportunity and fair treatment for al law yers and law frms w iiout regard o ther race, color, religon,
natonal orgin, sex, age, disabilly, veteran stalus, or other characterisii protected by law ,and sekcts
s counsel wsed sclly on merk, aullcals al olher ol roled i, e Gompany oo

complies wh the spiitand leter of al appiicable laws in taking affirmatve acton tomake sure a dverse
ol ndiduss and frms agpy (e ant are consered or Company engagerents. We et e law
firms that representot within

E. Retontion of Local Counsel, Consultants, Experts and Verdors

y ltant, expert or vendor

o adh ver. Unies:
different arrangement responsible, in
bl is oy such loca counsel,

for

consuitants, experts

responsible for any amount biled over budgeor ot eerdnos o s o ool Py e
pproved in advance by lead inside counsel.

‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 6
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F. Representation of GE Clients and Third Parties

1 & CEcuskmer, clent o suppler agrce o py e foesand expones o outeide counscor O the
polcies ar 1 appy to L
3 i oo amhe( arrangemment. ¥ outside
v, lientor supplier e fees
andexpenae of sich coursel, b polcks and procedures conahed n his Outsk Gouree Polcy shell
appY to that representation.

IV. Planning and Evaluation

plan
or e corduct o the o opreseralen should bopreparedeaty i e enegorentand e an
Gertcaton of GEs them;
required as well ing ;. Jotpenscs forech
phase of the mater; med forthe ter. The plan witt

updat s appropriate, b reflect
Goclopmons 5 marr and VoG undersiandid of e revant cbecios. fack o ues

V. Early Dispute Resolution

GE is committed to the early and inexpensive resolution of its disputes. Toward that end, and as
of s Sx Sigma qualty nfate, GE as nstited 3 Company-vide Ealy Dispute Resouion (O
Frogram designad to foster such sa resoluins througth mandlary aerly case evaluations and the
cystomatcuss o allematie clpute resouon (ADR") s, sspecially meciaton: EDIX requies
that all such GE disputes be Ifa
case is deemed eligible for resolution through ADR, every effort should be made to resolve the ey
on that basis. Lead inside counsel will expect lead outside counsel to fully assist GE in its EDR efforts.

VL Legal Research

ot generated
for GE or other Gients. At fe outset of an engagement, and at appropriae times durng the matter, lead
or researchthat

may be used for tis mater.

in advance by a
Eha rerea s etented vendr Tabtonei (curenty Logal Ressarch Ntwor S e ot
deaoton exd determine that egal e perfort

the use its prefemed iy conta o rae
o ren:mmeml [ research

VIL. Fee Arrangements/Compensation

A Preferred Frovider Status

Ceran ims ave " as the rosut of
the ntirust, tal, opery, Labor
& Empioymore, Ligaton Nsrgers & o o Tax ihe et ar 5 confltbem oo b e o1

LEADING THE WA

THE IN-HOUSE

B. Types of Fee Arangements.

‘GE encourages outside counsel to propose, in approprate cases, aleraives to convertional hourly-rate
faearrangaens, ncudng ke or i fees, rodcivl ncenives sk sharngand coningeni ess
biing such as “value bas: arge

success fee based

2pproved nwitg by e lead side counsel. | alcases, thterms on wiich GEwil b cherged orthe
witing both

engegementat wch those terms are o,

C. Billing Rates.

Inmtters tha retobe bl based on helaw frishourly raes,outsc counsel shal
Schatkie showing e bling e forsach

timekesper (o el
commencemert of ameter the pelioh bilngrates sl remain i ifct orth duraton ofhe
‘engagement. An exception if e in
iriting 2 proposed e enange sy (60) days in ‘advance. GE expects tobe blled atrates hatare
i o GEor ather simiar clients.
o, O roaures et utets counsel charge for serices l ot blng als thl are o igher fhan
toother clents of th not-for-profit or

D. Task-Based Budgeting and Biling

s Gepoy bt
hour rat fecs and expenses sletmsod
bous s
Corgasonang ot busge, o descrbed and siated n Apendix 8. P o heureg unmﬂge‘ed
fees for aparticular task,

vence o i Sty o 20 ekt coonse Gt not oy . fo gt o oxperses o
a partiular taskinat exceed the budget approved for that task

bl formats shauld, employ the standard task codes pramuigated

by e Ameran Eer the American Corpe

o 6me. The pariciar form fraquency and Contertof e taskbassdbudges and il (obe used ora

‘specific engagement shoud Qutside
budgels

counsel. forany tme o bucgot and tafing an fr

p ‘consutatons required by ths Poicy.

E Stafing/Billable Time

GE sirongly sncourages san stffing o s maters. Consequently, GEwilpay for no mors than

twoattorneys (or one atornsy f so determined by lead nside counssi)to aiond events
uch s doposilens, witness meellnns Sotlement conforonces, nogoli

with other’ 1 Diplicative document review ,research and drafting tasks.

ks B oo . w06 roviow i <ty

nside of haurs per day
bl to GEmters by sach atorney, GEwilcosely oviw thepraductvly andeficency ofany
of autside counsels staff w ho bils more than 12 hours per day to GErmatters. GE w il only pay

Pofrred Rovide for exceadng 10% of 1 tosl bligs forhe
I referer the monh wilbe g Gercal wark s rot bilabi d whopertorts L Garkaw
Bioted Rove ogeamons oat e e deomedte et o1 Dusde Goure oy inclides e seimpig TG, % il i .
openng making Sartoang hrevew o
‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 7
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sadback sessins, biingaes. Liow s o spont on-stanchy” when o ectual workis bong
pe il not h

F. Biling Timing and Cortens.

days altev he end of e oy e o soves wore rendsed aus Spoui e o oot
fawyer and
v 2 remmsame pansesry Caogary s wellas s sihementiy oad oot coureel
harges for fees and sxperses camply wih this Qutside CourselPoky. GEw il genersly

ot 600 o1 exparces i Srd ot sl ok & e bt o o rcedipen forel G expics i for
prfessiondl servioss oo based on he o reascnably evoled o he Tater. The rumber of nours 7
which GE s biled shout be the subject of “biling judgment” exercised by te lead inside counsel, so that

thefees the GEreserves
th request copies of the firm's billing records and supporting documentation with

e pert 6 e ges o GE nd 1o conduct audis of the Bile:

VIl EpensesDisbursements.

A Overhead/Administrative Casts:

s patof andwillnot accept
chalgas f campe
ent, sup ks, procireaders,
e, taxs andirusines for meyess it i horthe oot (e g, bt it
salaries and overtime, and local telephone calls. As 1 other costs, GE wil reinturse outside counsel for
Scillly Ut outof pockel Exparses wilh 1o M up,provied {hose oxpentses aro rsascnable and
GE expects bost efforts tomininize

bothby expenditures and by taking advantage of
voka dicounts and buk oo ey bo sk S g ot sbomn se A
summary s altached
e a6

B. GE Proferred Disbursement Vendors

GE has entered nto agreements with preferred vendors in the following areas: Legal Staffing, Court
eporing,Duplcatng and Scanning Coding. Th use o thes vendors (as opposed i having he

services performed by outside counsel or ofher vendors) can result in high quality services at
signifcant cost ovinge o requres thal autsids counseluse these vendors onal GE maters
= obtaned fom ead E expects that il contact

thes
ot oo ace Contac ot T1od on Append ). T GEncattated ties il ooy 0
tho savios provide by hese vandors whethr the venor bils GE dircly o bils ot counsel.

order that the GEﬂEgohated e apiy. n 0 cace i G acceDl andlor reimburse
Coumaa oy Tt o ST Chorgh on hese sarvices G receive roguarropon fom
These vendors hat indicate he use of thess serices by outsde counsel.

NEW CHALLENGES/NEW SOLUTIONS

LEADING THE WAY: THE IN-HOUSE ON

andAsia, Lucury ransportaon, kg lrousines an o cars ot b b unss lead
nadio coursel e approved the experse i avanc. ¥ counsolis ayeing on bushesfor moro

one client, T aunaslio eporion o cxponses aopraprarcy ol covned snal prchase
avel Services under GE conlracts wilh ravel Service pIoviiors, Such a3 car rontal companies and
‘whenever such rates are available to contractor personnel. GE will not pay for time spent

aveling umios6 outside counaeiworks on GEbusiase while fraveling.

D. Meals and Accommadatiors:

GE expcs s counssltouse good udgrent n slecing htlsand restauants w il ravelng on GE
s sed

ihose. Forsors! et exansos naTod o W kg on CEators winotbe ronbur
£ GE wilnot pay for

o o obr or cars.
members when they are workingin their normal office location.

E Electronic Distribution of Documents:

Advances ntechmoogy, spe , scaming
imaging, sharing of d ts . etc., have pying faing and
dowery Mhavdccpydﬂt nis less critcal and, in many cases, tnnecessary. Consistentw ith security

o GE oxpacts ol Counel 1o mmeze ns uas of sl o 1o rt ochnology 10 mIERG 1
Cxpenses stod tlow (Sa6 Soction Xl Toohnologr

() Photocopyirg, GEwilreiurse to mfor necessary photocopyingat e frs actua
‘annuaiized per-capy expense orten cents per page, w hichever cts auts counselto
Vi andir minze umecessay copying. G fequies ihe use ot potered legal dupicating ven

o oK oyt sHoos e e Apoe Soncere Bbod Specs confaonay o ek A
Iheuse of he fris own facites.

(i) Telephone and Facsimile: pa
inoling hose reiatng 0 uiging fa rarsmissins. Noiher e w0 pad 10 outbong o
incarring fax

() Messenger Sarvices: GEwleikurse o fymonly forackal irges bled o thefrmfor
deb for speed and relabily

F. Computerized Rescarch:

Lead outside be

mater is handied n the most cosi.eficientand productive maner. GE wil pay anly for actua charges
Dinc o e mior tomptorsad oscarah wihout arc oy of s tabis fou I he ovor

provides pa or electronic

matters. password

G. Secretaril Time, Word Processing:

GEwil not pay fees, casts or charges for word or document processing or for secretarl time, incliding
overtime.

IX. Public Comment

C. Travel: n spacii auterizaon, GEdoss t01) offer media or oher
o matiers beng har E or 2) respond to requess for comment Any
e unnecessary llematives as Pkios  propoasa e a GEmater
Only coachair reinbursed, fass air fare may o GE pubic affairs That
be reimbursed ope, Latin dAsia b , Latin America
‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 8

53 of 89



CORPORATE COUNSEL UNIVERSITY

ACCA's 2002 ANNUAL MEETING

t who shoud be designated to comment on

GES behalf.

X. Other Clients

actualor of interest,

q
prior to accepiing an engagemert. O

nother an

coursefs representabion f GE (o he sppesrance lhersaf) For purposs of (e s o professionsl

condct baring o iig anaorney's rpressrison adverseto thenersts of exithg o former

clints, GE itself and allof GEs

o tiontof o ovbite Eomseiproviing Sowioos b any ane o such bUPOSscs, anaicsof SHmtos
ar Association, Standing tee on Ethics and Rrofessional Responsbilty,

Opirion 95-390 at 5 (January 25, 1995). This standard s appicable as wellto counsel outside e Unied

Staes.

Rocuess orwaivers of o

bass; GEw lead
msne Coursel for he ater on I (7 w aiver s ouGht ac, w ere he waier i SGUght fr \mgauon

ihe law the beng handed

Ihe Jaw fimfor GEor s susidars, bisions o ffites, th Kenty of each GE componrtor aricte
involved identiy of lead inside

GEwi o eumacle o itwil not obct to
insels continved alater

confirming the waver of a potentialconflictof interestis attached as Appendix E.

of another
aganst GE or any affilate of a claim of alleged fraud, misrepresentation, or cther dishonest or iproper
conduct. K GE grants a waiver sueticd s lmonon the scovect thefis proposed
clientat the
. becaus s roqio caunsel
whieay r (icunsm(s ! anober

transactio GE arisng
Sehor g ansatton. N waer wil oxinary bs damee o suoctel e Boped oo
representaton involves substantally the same matier inw hich he firmhas represered GE on a related
mater. Norwil a waiver be granted i the firms access to corfidental information, inchiding GE's
bushess and litgation sirateges, would be usefulto the adverse client,

GEs andther a
be materily nteress, o the extent
[ s confidentialty obigations to other clents, bring

the matter to GE's attention in advance of doing so.

XI.Ownership of Material

Allmaterids in w ritten, graphic, ekctronically o ted
13 sifates and a by

GE. agree: tite,
agrees. GE'o perfectits copyright interests. Al
fromlea
X

materias,

LEADING THE WA

THE IN-HOUSE

XIl. GELegal Home Page

GE s 2 Legal oo Page on asscuro tmal b siteor egal esearch brefs,peadngs,
of law., contracts, agreements and ofher documents generated in GE
i o meerials, e conclusion
T ench ety toforwsrdcorpeed rssearch mram briels, pleadings and g amston
documents (contrac ) by e-mailto L orporate.ge.com,
orondik o oo, bagor Rescurcu ce 3135 Esston Tunple, Farfold, a 06431, CEmy
arida, forms,
tramng et o oher Gocumantaton prepwed o e 1 otrclents whih GEmay oad oo
ials).

Xill Technology

technology in fims is
superior work andat cost, ness
is required or outside firms i

iechnology. ponsile for any costs
hardw are or software by outside counsel for GE mters.

XV, Conﬁdunliiiiy

y prow proprietary

nhmaton, LI alocwu roporty. vade seerat, inernalpoicis, business pan, cusiomer

informtion, oter

oot nGE S Sona N of nces acuronts or e mertis v e oo by outids
any purpose other

XV. Qualty-Outside Counsel Evaluation
‘GE is endeavoring to improve all criical processes using Six Sigma Quality methodology, a discipline of
defning, messurig,analzing,improving and convolig key processparormance o ssur that

' part of GES Six Sqma qu 9y © legal

processes, GEwil be trad(mg
each matter. GE has Nanagement racks
retained by ey hnde. GE

© of nur
rankngs inihe foow g fourcatsqres:Exprise, lont Servce, Ooleleclrveness andHosils. GE
improvement

Gounsel wil ba expected 0 Gooperala w i ese efforts t Improve 1 overal qualy of ousis counsel
representaton attheir ow n expense and willnot bil GEfor time spentfor tis purpose.

Appendices
A Sample Engagement Lefter
& GE Tesk-Sosed Gy and
jting Formats and Workshe
3 G Bine roqramant, Dibursemonts and Expenses Summary
D. GE Preferred Disbursement Vendors
E. Sample Confiict Waiver
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g APPENDIX C
APPENDIXA )
GE Outside Counsel and mary
1. GenoalReauirements 5 Supples
4. broy us, st
A Eagasament Lot (1 Regured s s o
General Electric Company here oo el 0 xcoed $250 & Prooteaders chares
Sample Outside Counsel Engagement Letter ©. Sttt o 10 st 7. e (oxcep g usiess. vl
aohy S e 5 Tats s ousnes o o e
e pnds an documts o counel (aven a i)
oo 5. Sippon s, verine
oatel 1. Locat tlphone call
‘Estenton of Local Counsel, Gonsulant, Vendors . Fan charges
18] G oo e s o
Lot Ot Cometiame e Soates vy s oo 5. GE Prsfrred Disbursement Vendars (VI1B) GE
el P iy, o i e
e prster ey K oy i IS Shars.

- Blling Rates (V1.0 In et for ot mater
e wr

oear it approval 60 cays i achan c
ingiBilable Time
“This letter wil confirm that [GE business name] has asked you fo represent us in the above matter. ©. StaffinglBillable Time (VII€)
In conneclon win your represenalon we have asked you 1 [descre $cope of he engagement 1 No mors tan 2 sty a mostigs.
With this letter | am sending a copy of General Electric Company'’s Outside Counsel Policy (Rev. negatiations unless GE pre-approval. Latin America with GE pre-approval.
0, a3 ot o n D T 3 Spachialy s 0 By T, e Py i sovan ot
representation of [GE business name] in ‘and all subsequent matters in which you are retained. 2 m’l g’r" parslegals unless GE pre-approval 2. Rental cars Mid-size cars only, no
e agreed hat you il b e e sl counsl et ana il e T ansutny imaues e crs e G re-
Saherente 1o the Potey. | or name of appropiats msde counsell wl be 6ad nside counseron hs maer, W prova
Delaa tha proviing you Wi  Gar satement of 1 PGPS which 9o 0 you e 5 (G 3. Moretran 12 hurs e doy by one member
business namel wil 5sst s Bolh n provng flecie, Hgh quaiy lega fepresetation rospansie o e Providers: Use whers
Reads ot oy 0 You 1 1350 any uestons You ey we Syot e Outade Counsm Fokcy Wi o ntemalconfrences more than 10% tota possiie.
e o [lhe ead nside counsal &l e auser Inermel coferences more en | e
W have ageed tat you wil be compensated fo your work on s mate [ser fee atangemen] 5. o biling o rave e, cirical work (i Healsscommodations
1 task-based g and budgaing. We have agead at you wil repare (] task based budgats (mominy. o oiling for ravel time, v % 1. Hotals; Use reasonable judgment, GE Travel
Quarany. for all g work nacessay 1o compils 1. Seogner, Tor each phase of (i mater Tor my ;m"mw"v indexing, makin ot
approval] We have agreed that you will ;ubmw ‘your bills [monthly, quarterly, or at the completion nﬁ this. m.mu] geme
Ve have agaed that tha allomeys and Stafl wha wilwork on s mater ag " 2. No personcttcidontal sxpentss rasbursod.
ame g e e
iame iing rle
for al maters hre (s il be reate han
Photocapuing: $.10 per pageor s actual
1ok forward 1 woring wih you on s mater. Piease confrm that you have received and agre (o $25.0¢ Ennuaiized por m- 10 per pagk :
abide by the Polcy by returing a Sgned copy of s fettr o m at your sarlest conveence o Bling TimingtComens V1) o
Blling TimingiContents sustanstoaimle o bt s
Very rly yours,
o o 1. Bills to be vendemﬂ ‘monthly within 30 days toll charges only for 'q transmissions,
o anc of o crarges fo ncaming e
GE Atorney 2. et of foe by o, prlga, rumber o 3. Messenger services: Only actual charges.
ours by task, desi
. Computaized Rssach (V1) At s

Wo have received General Electic Company’s Outside Counsel Policy and agres 1o be governed by
that document's erms in our reprasentation of [GE businass namel and is afltas.

Law Fim Name. V. ExpensesiDisbursements

Expensesidsbursements detal and charges
by category

A, Nen

8y e Overhead (Il A)
Tead Ouide Counsel

1 Computer.o-mal, wrd procasing char

2. Conterenca room charges, o

‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA).
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‘Secretaral time. Word processing (VI G)
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GUIDELINES FOR DEVELOPING PROPOSAL TO PROVIDE
E-COMMERCE RELATED LEGAL SERVICES TO GE AND
ITS AFFILIATES (hereinafter “GE")

GE Proprietary Information

L GENERALINFORMATION TO BE INCLUDED IN PROPOSAL

Description of attorneys, offices, experience and expertise. Please
provide the names of the attorneys in your Firm who would be appropriate to
work on GE matters in this area. For each attorney, state: the address of the
office in which he/she works; his/her billable rate on a discounted basis; the
extent of his/her experience in Internet and E-Commerce matters, specifically
(I)e-commerce contracts of all types, encryption, content liabilty, digital
signatures; (ii) e-commerce and business method patents; (ii) experience
relating to domain name protection in all TLDs, enforcement of trademark
rights against domain name cyber squatters and other infringers; (iv) intemet
privacy issues, interet site terms and conditions and disclaimers; ( (v)
tracking legislation and regulations in the e-commerce field; (vi) transaction
experience related 1o various types of e-commerce transactions, including joint
ventures, alliances, acquisitions etc. We are looking for litigation (specifically
il experionce) and non-iigation experene. In aiton please provido

ns to published opinions on Internet or E-Commerce matters handled by
yuur Firm. and any published arcles by the atomeys o be assigned (o GE
matters

B. Equal Opportunity. In the selection of counsel, GE is committed to
equal opportunity and uses criteria such as merit and qualifications, without
regard to race, color, religion, national origin, sex, age, disabilty, veteran status
or other characteristic protected by law. GE also complies with the spirit and
the letter of its affirmative action obligations in making sure a diverse mix of
individuals and Firms apply for and are considered for company engagements.

Please comment on your abilty to assist GE in meeting these commitments.
Please also state whether your Firm is a participant in the ABA Minority Counsel
Program

Office Technology. What type of do you currently
navo a your Firm (6. ypes of computers, worc-processing softwaro, o-mal
internet access, “security” software to send encoded messages, video-

conferencing capabiliy, etc.)? Has your firm used an exiranet (secure web-site)
to exchange information with clients, if 5o, please provide state whether it
internally developed o if a t software was used

. Budgeting and Billing Software. Do you currently have software which
has the ability to generate budgets and invoices in Task Based Budgeting and
Billing format? f 5o, state the name of the software. To what extent are you

LEADING THE WAY: THE IN-HOUSE

currently using the software for your clients? Are you currently interfacing with
your clients electronically on budgeting and billing?

E.  GE Contacts. Provide the name(s) of GE lawyers who are currently
familiar with your Firm/work product.

Possible Presentation. Your Firm will be willing to meet with GE in
October, 1999 to discuss your proposal.

Il TERMS AND CONDITIONS

GE expects that certain important terms will be part of any “preferred
provider’ arrangement between the selected Firms and GE. Please indicate in
your proposal whether you will agree to the following terms:

* Administrative

A Rights to Use GE-related Work Product. All memoranda, motions
and other work product created by the Firm for use in a GE matter will, upon
request, be provided to GE in an electronic format. GE will have unlimited
rights to use such materials

Access and Rights to Other Firm Work. GE will be given access to any
existing Firm repository of e-commerce memoranda, pleadings and other work
product created for GE and non-privileged documents and materials (including
library resources)-for its unlimited use in GE matters.

Partnering with GE Staff. GE may, upon ts request, substitute GE or
other personnel for any Firm secretary, paralegal or counsel who is assigned
or expected to work on GE matters. Please indicate whether you would be
willing to provide office space and support (e.g. secretarial) to a GE person at
your faciliy at no cost while a GE matter is being handled by your Firm.

« Biling

D. Productivity Meetings. Your Firm will agree to meet with GE on a
periodic basis (in person or by other means) to discuss strategy to decrease
costs, increase productivity, etc. on a non-billable basis.

E. Non-Billable Advice. Your Firm will agree to offer advice that does not
involve substantial research or time on an ad hoc basis. Such advice will not
be included as billable advice.

F. Budget. Your Firm will submit a detailed budget concerning potential

‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 1"
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matters identified by GE in accordance with GE Outside Counsel Policy (rev.
8/99).

« Services

G.  Seminars. Your Firm will offer, at no additional cost, an annual seminar
on an Internet and/or E-Commerce topic of GE's choice to a GE Practice Group
ata location designated by GE.

H. Legal Developments. Your firm will provide GE electronically, on no less
than a bi-weekly basis, with updates and developments on Intemet related
issues.

1 Attorey Loan. frequested,your Fim il be wiling o loan an ftomey to
GE for short-term support in exchange for a negotiated amount whi
approximates the fitm’s cost for the attorney (salary and benefits) o hat imo
period

(GEOGRAPHIC CAPABILITIES

Please indicate whether you would be capable of providing service to GE
on a national basis (for all GE businesses, in all 50 states) or whether your
proposal will be limited to a specific geographic region or city/state. Please
provide specific information regarding the amount of work which you have done
both within the city/state in which your offices are located and outside the
citylstate. Please provide information as to your expertise and experience in
Internet and related maters outside the US.

IV.  ALTERNATIVE FEE ARRANGEMENTS/DISCOUNTS

GE's objectives are to maintain or improve quality, decrease costs and
increase productivty. It is our intention, through these proposed “preferred
provider” arrangements, to work in partnership with selected Firms to achieve
GE's objectives, to the mutual benefit of both parties

Arrangements with other Firms. Please advise us if your firm has been
selected as a Preferred Provider for E-Commerce for any other major
corporations, and provide references. Describe in detail, by practice area if
applicable (e.g. litigation, M&A work, etc.), any alternative fee arrangements in

has any arrangements involving national representation of clients and identify
the client(s).

NEW CHALLENGES/NEW SOLUTIONS
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B. Fee Arrangement with GE. Please provide the types of fee
armangements your Firm is willing to enter into with GE for particular types of
work and describe in detail the fee arangements that you are proposing. If
your firm currently provides a discount to GE, please provide the discount and
confirm that it will apply to these services. GE is open to alternatives to the
traditional hourly fee arrangement. A fixed budget based on Task Based
Budgeting and Billing with substantial incentives and disincentives for meeting
or exceeding the budget will also be considered. The objective is o encourage
efficient, cost-effective resolution of issues.

Note: where hourly fees are proposed, your Firm should list the hourly fees for
all people whom you wil have work on GE matters and ndicate whether the
rate i beforeor aftr any proposed dscount.

his 1 ram will provi
e ot oo s o hourl basia. We would also expect hat 1 the
Firm substitutes an associate (or other person) on a matter, the new person
will be billed at a rate which is no higher than his/her predecessor.

V. MATTERS

A Enclosed please find a copy of GE's Outside Counsel Policy (rev. 8/99)
which will be included in any final agreement between the Firm and GE.

Deadline for submission. All proposals must be submitted to GE by
October 4, 1999. GE will not be charged for the time spent or costs incurred in
preparing any proposal. Each Firm shall send two hard copies as designated
in the cover letter and one copy by e-mail to

Suzanne Hawkins@corporate ge.com or on diskette (Word 97 preferred). All
documentation submitted will become the property of GE unless otherwise
requested in writing by the Firm at the time of submission.

This request does not commit GE to any contract award or action based

upon any information submitted. GE retains the right to accept or reject any
proposal

September 15, 1999
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E-COMMERCE
PREFERRED PROVIDER AGREEMENT

This Agreement s dated January 13, 2000 between General Electric Company with
offices at 3135 Easton Tumpike, Fairfield, CT 06431 and

(hereinafter the “Firm") with its head office in New
York, New York

10 PURPOSE

1.1 The purpose of this Agreement s to establish a preferred provider arrangement for
the provision of one or more types of E-Commerce services (as described in Paragraph
1.2) by the Firm to GE and its direct and indirect subsidiaries and controlled affiliates
(collectively “GE"). However, if the Firm is a party to another preferred provider or
other contractual agreement with GE that relates to provision of legal services in an area

that is also covered by such other agreement, then with respect to a particular engagement
involving uch  dal eoverng iation, e GE Ied awyer involved in such mater may
determine which p p

12, *EGommees Sevioa” s efered o s Agroement shll mezn Ie‘_.,:ll services
lic
commercial transactions, securitics, financing), I\llgallnn gl specialty

ed 10, or the need

similar interactive technology and related software, applications, intellectual
property, business and investments, including but not limited to matters involving:

A, Intellectual Property. lomain names, trademarks, copyright, linking,
metatags, trade seerets, patents, URL piracy;

®

i Processing, such as, transaction processing,
advertising, markeing, gamblng, sweepighes, faud prevention, msurance,
securitis;

On-Line Contracting Matters, such as, digital signatures and encryption, terms
of use, electronic management, “clip wrap agreements”, enforcement, frau
prevention;

Regulatory, such as anti-trust, sales tax, advertising, securities, consumer laws,
trade laws; anc

Commercial Transactions, Mergers and Acquisitions and Investments, such as
marketing, distribution, !ransacnonzlazrecmcnls(:g warrants, equity
purchases, joint

Hosting and outsourcing agreemens,

I

<]

=
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20 TERM

Subject to Paragraph 12, this Agreement shall become effective as of January 13,
2000 and shall continue in effect through January 31, 2002. Unless terminated by either
party by notice at least 30 days prior to the scheduled termination date, this Agreement
will be renewed for successive one-year periods.

30  PREFERRED PROVIDER STATUS

By greing o he terms berein, e Firm shalbe con&ldend aPreferred Provider
of E-C does not give t

arrangement or commit GE to provide any particular work o he Firm. However, GE's
in-house attomeys will be provided with information regarding the Firm and the lawyers
designated as lead legal resources for GE matters (as listed on Exhibit A) and will be
encouraged to use such providers to furnish E-Commerce Services and for other related
projects.

40 SUPPORT FOR GE

a1 Al d d other w by the Firm

for use in a GE matter will, unless the GE lead lawyer involved in the matter instructs

otherwise, be provided to GE in an electronic format (in a Word *97, Excel, Power Point

o other type of file format as requested by GE) and GE will have unlimited rights to use
‘materials,

42 GE will be given access to and pfnm\lul tousean eising Fimsposiory of

E-C (1) memoranda, legal d other work product

ercated or GE and () am st or non prln]
d

e documents od umla ercated for

u ing
‘materials) or mr olhu i s including but ot hmn\cd o publicly filed :\gummls
and documents). Within 10 business days after the date hereof and thereafter on a
quatcrly bass (it respee 0 new maeria),GE sl b provided with an ndex to

d as to scarching
tance for any searches, at no cost to c.l; (other than costs of duplication). GE
shall be provided with such documents in electronic format (Word 97 unless otherwise:
requested) to the extent feasible and, if not, then on computer disk. To the extent made
available to any other client or third party, GE will be given access (including, if feasible,
through a link from GEs Legal Home Page or similar direct computer or Internet access)
to the Firm’s intranet database of nonprivileged memoranda, documents and information.
“The Firm will send to designated GE lawyers any memoranda, newsletters or other
‘materials relevant to E-Commerce practitioners (for matters within the scope of
Paragraph 1.2) which it distributes to persons outside the Firm.

‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 13
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43 Fromtime to time or in comnecion with a particular E-Commerce matter in which
the Firm is representing GE, GE may request the Firm assist GE in its efforts to enhance
GE's technologcal apailesand wilztionof echnology incomnecion with -

15 (such as extranet
or other method to facilitate secure electronic document distribution, collection of
comments on draft documents and sharing of information among a team). In addition, at

'S request in connection with provision of E-Commerce Services, o the extent feasible
the Firm shall make available at no cost it technological capabilites and resources for
increasing efficiency in connection with E-Commerce matters.

44 AUGE's discretion, GE may substitute any GE or other personnel (including
temporary legal assistants and/or attomeys) for any Firm secretary, legal assistant or
‘counsel who is assigned or expected to work on GE matters. To the extent the Firm has
available space, the Firm shall provide office space and support (e.¢., secretarial) to a GE
person at its offices at no cost while the Firm is handling a GE matter.

45 “TheFim wilrovide fo snd expenas informatin na fom s such tmes ss
E will meet with as needed basis (in person or by
discuss strategi

s) ficiency, . etc., on anon-
billable basis.

4.6 AUGE's request, the Firm shall periodically meet by telephone or in person with
GE and with GE's other E-Commerce Services” Prefered Providers to discuss
substantive ssues and productivi

issues of interes

50  TRAINING

5.1 The Firm will make a

lable o GE atoreysandoler G peronne

continuing I CCLE and thr et the written and
programs

by the Firm, at no cost to GE m, if other non-Firm personnel are invited, will invite GE

attorneys 1o attend any seminars or other education programs offered by the Firm t0 the

extent feasible

52 Ifmquesled by GE, the Firm shall conduct an annual one-day semina, free of
charge, o nmerce topics selected by GE at a GE-designated site. GE agrees to pay
for the Fim resondble el expenses in connection with providing the seminar. The
Firm is encouraged to propose topics that it considers appropriate for such seminars.

60 POLICY FOR OUTSIDE COUNSEL

The Firm shall provide legal services to GE in accordance with the “Outside
Counsel Policy” (Rev. 8/99) a copy of the current text of which has been provided to the

NEW CHALLENGES/NEW SOLUTIONS
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Firm and which is made a part hereof, and any revisions of such Policy which may be
generally used by GE (as may be revised further, the “Policy”). In the event that any
provisions of the Policy conflict with provisions set forth in the Agreement, the.
provisions in the Agreement shall prevail

70 FEES

7.0 Asprovided in Article VII(B) of the Policy, in connection with all engagements,
the Firm and GE shall consider arrangements that are altermatives to conventional hourly-
rate fee amangements, unless GE advises otherwise.

72 Absent the conclusion of such altemative fee arrangements, fees shall be billed on
an hourly basis, with G to be eniitled 0 a 15% discount from the standard rates charged
by the Firm for its attomeys” and legal assistanis”services on January 1, 2000, provided
that such rates shall be subject to increases as specified in Paragraph 7.3 (the “GE Ratg
“The GE Rate shall be applicable with respect {0 the following mattrs as to which Gl
being charged for services on an hourly rate: (a) unless the lead GE lawyer involved elects
otherise, al E-Commerce matters as o which the Firm s representing GE as of January.
13, 2000 and (b)all E-Commerce maters (except o the extent that a lower ate has been
agreed to by the partis on such other maters) commenced during the term of this
Agreement. The GE Rate shall continue in effect through the term of this Agreement and
renewal of this Ag respect o the p
for the duration of any E-C pending on the date of such
renewal

73 Amnexed hereto as Exhibit A is a lstofthe Firm's attomeys who willserve s the
primary legal resourc rvices of the type indicated. Each such
oy sandard and discouted ates o of Yary 1, 2000 e Tt om Exhbit A. 1
or GE proposes (0 modify th st ofprimary el resours. the art
iscuss such posible shanges and cooperte t crure b highestqulity of
Services vatlable at th Fim. T he coen the fm nrcase he hourly e of any
associate listed on Exhibit A (or who otherwise provides E-Commerce Services to GE)
solely due to the duration of time such attorney has practiced with the firm (Le. a step
increase), the GE Rate for such associate shall upon written notice of the Firm to GE as
provided below be increased prospectively for future E-Commerce matters to reflect such
increase. GE understands that the Firm may from time to time increase its hourly rates
ona Firm-wide basis due to inflation or similar cost-of-lving adjustments. Accordingly,
the GE Rate may be increased for future E-Commerce representations to give effect to
such a Firm-wide rate adjustment, provided that over the initial two-year term (and any.
Successive two-year periods, in the event of renewal) of this Agreement, the GE Rate
may not be so increased by more than 5% over the GE Rate then in effect, The Firm
shall provide GE with 10 days’ advance written notice of any increase in the G Rate.
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Notwithstanding anything clse in this Agreement, the Firm agrees that the GE Rate will
only be increased in the event such increase is applicable to all other clients of the Firm.

74 Fees for services that are not included in or that exceed agreed upon task based ot
other budgets will not be paid absent special circumstances.

7.5 GE has selected certain preferred vendors, alist of which is attached to the Poli
in the following areas which, a the request of GE, are to be wtilized by the Firm on GE
matters: temporary legal staffing; court reporting, legal duplicating; imaging and coding.
GE will not be charged any mark-up or administrative fee on these services. The Firm
will favorably consider using temporary legal staffing for all appropriate matters,
including but not imited to document review and production. G expects the Firm to
raise the issue with lead inside counsel in all cases

80 BILLS AND PAYMENT FOR SERVICES

8.1 Unless otherwise agreed to by the lead GE counsel on the matter, an invoice md a
report of the Firm'’s proposed billing or fees incurred, including the number of
applicable, proposed to be charged by each attorney and legal assistant for work
performed by the Firm under this Agreement wil be provided to GE monthly within
thirty days afier the end of the month in which the services were renderc

82 Subject to its right to audit and contest any bill submited by the Firm, GE shall
pay invoices within 60 days from GE's the invoice, with payment in this time
frame being considered timely and not subject to interest

83 GE will only pay for travel time and expenses expended by the Firm to the extent
that it has been approved in advance by the cognizant GE counsel and complies with the
Policy.

9.0 CONTRACT BENEFIT EXTENSIONS

From time (0 time, GE may identify opportunities for the Firm to lower its costs
on GE matters by taking advantage of terms GE has negotiated with GE's suppliers of
200ds and services (e.g., photocopying and the like). The Firm agrees to cooperate with
GE in identifying such opportunities, and to use its reasonable efforts to obtain such cost
savings when they are available.

100 PRODUCTIVITY

10,1 GE may from time to time request meetings with the Firm to discuss strategies to
decrease costs, increase productivity and achieve other GE goals. The Firm agrees o

LEADING THE WAY: THE IN-HOUSE

‘make reasonable efforts to meet (in person or by other means as may be mutually agreed
upon) on a non-billable basis to discuss these maters.

102 GE s pursuing a number of initiatives to enhance productivity and accessibility of
tesources and information televant to its lawyers. In addition to the lectronic submission
of work product as set forth in Paragraph 4.1 above and the technological capabilities
referred to in Paragraph 4.3, the Firm agrees to advise GE of technology developments
and enhancements it deploys from time to time to increase its productivity in delivering
E-Commerce Services to other clients, facilitate lawyer training and.experience or assist it
in fee budgeting and cost containment

110 QUALITY MEASUREMENTS

‘The Firm understands that as part of the application of GE's Six Sigma quality
‘methodology to legal processes, GE will be evaluating the performance of the Firm on all
‘matters handled for GE. Such evaluations include, but are not limited to, assessment of
‘compliance with all aspects of work product including timely completion. When
requested by GE, th Fim will pariciate incolctngand providin data tat llow or
reduction of process £“Six Sigma” Quality

GE.
120  EARLY TERMINATION

“This Agreement may be terminated by either party, in its sole discretion, upon
thirty days written notice provided to the party coordinator identified below. Unless
directed by the cognizant GE counsel, any maters for which the Firm has assumed
professional responsibility pursuant to this Agreement shall continue to be handled
subsequent to such termination in accordance with the terms of this Agreement until the
completion of the work.

130 DESIGNATED FIRM COORDINATOR

is hereby designated s the Firm’s authorized representative for purposes
of administration of this Agreement and coordination of legal staffing for all E-
Commerce matters handled by the Firm. Contact information for the Firm
coordinator is

14,

DESIGNATED GE COORDINATOR

s designated as GE's coordinator and authorized
of this Agreement, it being understood that GE may designate a different or additional
persons as its coordinator(s) and representative(s). Contact information

‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 15
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Questions relating to specific matters for which the Firm has assumed professional
responsibility should be directed to the cognizant GE counsel for that mater,

150  CONFIDENTIALITY

E and the Firm shall keep strictly confidential all the terms and conditions,
including fee arrangements, hourly rates and discounts, n this Agreement and shall not
disclose them to any third party unless obligated by law to do so or with the written
‘consent of the duly authorized representative of the other party. Notwithstanding the
foregoing, GE may disclose the identity of the firms participating in the E-Commerce
preferred provider program as it deems reasonably necessary or appropriate.

160 STATUS OF THE FIRM

‘The Firm is an independent contractor under this Agreement, as s each principal,
partner, agent or employee of the Firm. No principal, partner, agent or employee of ths
Firm will by virtue of this Agreement, be considered as an employee of GE for any
purpose, including but not limited to eligibility for GE benefits or compensation or other
rights and privileges afforded to employees of GE. The Firm shall not be considered a
partner or joint venturer of GE in conneetion with any matters for which the Firm has
been retained by GE.

170 NO WAIVER

Failure to insist upon strict compliance with any of the terms in this Agreement or
the Policy (by way of a waiver of a term or of a breach) by cither party hereto shall not
be deemed 10 be a continuous waiver in the event of any future breach or waiver of any
term in this Agreement or in the Policy

180 THIRD PARTY BENEFICIARY

Nothing in this Agreement, whether express or implied, is intended to confer any
rights or remedies under o by reason of this Agreement on any persons other than the
parties (o this Agreement and their respective successors and assigns.

190 ASSIGNMENT

This Agreement may not be assigned or otherwise transferred voluntarily or by
operation of law, nor may the obligations hereunder be subcontracted or delegated by the
Firm without the express written consent of the GE coordinator or a GE cognizant
counsel

NEW CHALLENGES/NEW SOLUTIONS
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200 FIRM COMMUNICATIONS

Subject to Paragraph 15, the Firm shall not refer inits publicity, press releases or
other materials or information disseminated outside the Firm to the Firm’s partcipation
in the GE E-Commerce Services Preferted Provider program. The Firm may, however,
advise clients or prospective clients of its participation in this program and may use GE
as a client reference.

210 CONFLICT OF LAWS

‘This Agreement shall be govemed by the law of the State of New York without
giving effect to ts conflict of law provisions.

220 ENTIRE AGREEMENT

t, including the Exhibit, d
understanding of the parties and all prior or concurrent negotiations and agreements,
whether written or oral, with respect to the subject matter hereof are merged herein and
superseded hereby. This Agreement, which may be executed in one or more counterpars,
‘may be amended only with the written consent of the party to be bound thereby.

" Name: Name:

Title: Title:
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INDEPENDENT SERVICE PROVIDER Records and invoicing will be kept by SERVICE PROVIDER at its principal business 7. NOTICES
offs. Cless ot sred n Sheule A, SERVICE PROVIDER il ole the
IS AGREENTENT (et alld Aeemen) o e s made and e o s SERVICE PROVIDER s i ndpenden conractor o G and s Agrmet s not GE eniity (component. subsidiay. afflate) monthly (using non-repetiive. invoice Any notice to_be given hereunder by cither party to this Agrcement shall be in
o ol 2002 by i between Gener e Company heremater cled intended to create or & joint venture, partnership, agency or other formal s for he ponion of wort completed duing thr bl pesed. 1 he G
S Cpcrton wi affecs 155 Eason T J. CT. 06431 on usincas rrangement o any Kind oihr than an Tndependen contrastor rringemon entity so requests, nvoices can be sent instcad to the law firm working for GE on a
BRI of et the bent o a5 componers, s ailisies (herein e Sy o SERVICE FROVIDER sl 1 2 e b comss e partcular matter, Such monthly invoice shall contain suffcient data 1o verify the
referred to collectvely os GE), and, Corporsion” (heremafier calld SERVICE or ageis of G wor sl ey be cniled o o be cligble by rason of he Services performed, the rates charged, the casc/matter name, the lnw firm on the
FROVIDER), whose principl bsines s octed a Contacual relationship ereby crcated, 1o pariipate. i iy benchs or pivieges case,if known, and the inside GE attorney, plus any permitted expenses. SERVICE
givem o extended by GE 1o s employess, Bach party will b solly responable for PROVIDER shall take reasonable action to become an EDI (Electronic Data 5
WHEREAS the partcs are mutually desirous that SERVICE PROVIDER be authorized by GE pyment ofal compensaion owed 1 1s mployees, s wel s fedral ad tte Interchange) wading partner with GE or o implement another form of electronic
10 perform services in accordance with the provisions hercof: and i wilbholding. Social Sceurity taxes,  and oyment_insurance inieing and puyment specified by GE. Upan GE’ rus. & PROVIDER Neither party shal be in defat or otherwise litle for any delay in or fukre of its
ppheible o such el s emploees of e pplicabe pary Fachpary sl il tnan EDY Tadng Parner Aecment or other, spproprite agrcment i performance under this Agreement where Such deay of faibre aries by reatn of any
WHEREAS SERVICE PROVIDER represents tha it has the requisit personnel, competence bear sole responsibilty for e, erement bneis, or GE within Titeen (19 days rom recept of GF's rquest. Following such greeme Rctof Godt or any gmvermment or any governmental bods. atsaf the common enemy.
and legal right to perform such servicess e el o penson bencits (F )t wmm s ar's emplyees may e G AndSERVICE PROVIDER sl o n impiementaton schedle wien sl the clements, stikes or labor disputes. of other similar of disimilar caus beyond the
enitled. Each paty agrees to defend and in e nginst any caims hat call for active electronic invoicing and paymen. capability within fory-five. (45) conrol of swh party
NOW. THEREFORF,in coniration of the promises and the mutl romises herinafcr i ndenniedprty o e o oy ompemaion, o, .o bonchs for days from the date on which such agreement is exceuted. The time for payment of
set forth, the parties agree as follow provided that () the indemnificd party invoiccs shall run from the date, after the Services arc performed, that correct 9. STANDARDS
adermilyeg iy g s iy () days ofte . ) he invoice are received by GE. (Invoices are generaly paid sxty (60) days after receipt
1 scorE ndemmifing pary s 30 conrol o the defnse and ll ebed. scloment by GE). Howeter, upon mutual agreement betwen GE and SERVICE PROVIDER, GE SERVICE PROVIDER shall provide all Services in stiet_accordance with. this
segotatons: and € e idemnifed pry provies e indermiting pary vih the il e paymers with SERVICE PROVIDER usig s Pocurement Credi Card (P Agreement and with a hi c of care, skill, diligence, professional knowledes
SERVICE PROVIDER will provide services to GE in the area and  related  services assstance, information, and authority ressonably necessary 1o perform the abov Car), Should GE choose 1o seutle payments with this  method, SERVICE et expertne cording 10, sound WOk prachces i ateepied ProToesionsi
described on Schedule A (hereinafier the “Services") Teasomablc outofpocket cxpenses ncued by the mdemniied party i providing PROVIDER agres to provide GE with Level 111 billing details, as defined by Master and industry standards, in a well-managed, organized. and efficient manner and to the
Such assistance il b reimbursed by the indemnifying party. Cand standards. Acceptance of final payment of the Purchase Price shall consttute e sotstaction of GE
G s ht it s desented SERVICE PROVIDER 1 3 “Pefrsd rovidr” of full and complete satisfaction of, and rlease for, any and all claims by SERVICE
senies e s of Court Repring and e senicn s descrived o Seedile SERVICE PROVIDER shal be responsible for maintaining satsfactory standards of PROVIDER against GE arsing out of, relted to, or comested with the provision of 10, WARRANTY
nd ha - il ecommend fhe v of SERVICE PROVIDER for hese sevics 10 mploye conductand e, nd sl b rsponsibe for ki sich dicplnry Services under this Agreement.
i ntrmal ezl St and, whee G considrs. sppropriae, outide. scion i rspct 0 such enpleycs 15 may b necessary. G reserves e gt SERVICI Wartants that s Services hereunder will be performes
{he contract wok whost continued cmployment is doide by GE fo be conmry (0 ol Opcruions EostonTumpike, Fairield, CT. monthly reports e e ndustry standards and practicen, and i st accordance wih a
Except a5 expressly stated herein, nothing_contained_herein shall consttte a GE's interest " i riing e to sefios provided 1o G i the previons mont and o de f;pf.c.'ﬁ ‘"‘mgu‘a;::“‘gm;;m: m:dfm;‘.,ﬁm,‘f.,\.m e ot
minimum commitment by GE to use SERVICE PROVIDER services hercunder and derhe areement. s eport el s moiced ity 10 GE or o ko Th oo s 5 S - s o a1 o
SERVICE PROVIDER has not rlied on any fepresentation o the contrary 4 PRICING/ INVOICES/ REPORTS o is aw fn 1'be in the form agread upon between the e S el g e ied wamanten. oF
et bt sl o the fnl\uumg ot GE busnc e reciving the e o e ¥ i pac i v
Sericspurchusd uner s Agreement ey e s by G o el of el and Sors sl be i i s i e pricing st . on S . Services; descripton of servces: case/matir name; fee charged: o e o o SR TROVIBER 1
fothe bt o il s componcrs i, and s word i Sl b e it T30 3004 G i i SERVICE PROVIDER'S Siorney and name of GE ouside aw i, If known. Ms. Hewkins sal also receive A i N b RTINS e
ponent, subsidiary, or afffate of GE e, whether s e demine whether SERVICE PROVIGER L complid with ths aroision 3 monihly report indicting the savings achicved over standard rates that SERVICE PROVIDER breached it wantanty n the performance of Serviess
Tight o use passes dirctly 10 that iy’ or ot il e i o of e g Then a1 addtion 1 any other remeds (hat sy be v, OE shall be encitied
and benefits afforded under this Agreement and may enforce his Agrecment in ts 1o the more favorable priing ters, warranies and bencfis, as wel 5 the co% of S, GEACQUISITIONS For any bresch of the above warmay, GE's exclusive remedy, and SERVICE
o name, 1 sso agreed that he mms of s sgremen, inclding but not limied the sl 1 SERVICE PROVIDER shll. e he Term of s Aseemen, ener FROVIDER'S e Habily, shall b fh reperformance of he Services. 1f SERVICE
the pricing set forth on Schedule A will apply to any law firm when it s into arrangements under similar conditions with any other customer providing greater In the event GE acquires, merges with or forms a joint venture or parnership with all PROVIDER is unsble to perform the Services as wamranted, GE shall b enitled (o
rfomnig gl otk o G, rspecin of whoper hose ervies b B the Bancit 0 more avorabe term, s Agteement sl herupan be deemed mended orpart of another Company during th tem of this Agrecment, GE reains the i recover th fees paid to SERVICE PROVIDER for the deficient Services and for those
faw fim or direetly to GE. o provide the same 10 G for the remainder of the Term of his Agreement. 1f and SERVICE PROVIDER agrees (0 rencgotiate in g00d fath th pricin terms of Services provided under this Agreement arising from or related to. the deficient
dg he Tem, G sl ecive  bom e offer. g Wt ot imicd o 3 this Agreement. Pricing will be negotiated downward and at no point during. Services which GE canno reasonably use a  consequence of SERVICE PROVIDER's
2. TERM boms fid ofe by auctio o cxchang, fom anoter suppis fo supply Services, on negotiaton will the he ferms and condionsof tis Agrsmentbe consierd for nabilty 1o perform the Services as warranto
terms substantially the same set forth heren, for any ' prce below that rencgotiations unless agreed upon by Gl
T Agrement il ke fft on uy o 2002 andcmin n et il e 0. hen i et for the Sevices nder this Agreemen, and GF provides easonable I SIX SIGMA QUALITY
2004, The period of ths Agreement may be extended by munal consent, under the evidence thereto o SERVICE PROVIDER, SERVICE PROVIDER shall meet such 6 GEPROPERTY
it s oot s g prc T he Serces for e remander of e Tem of s AreementUnles SERVICE PROVIDER agrees that th quality of the Work relted (o the Products and
ot pcifed. e prices e all el cots and e except s Unless otherwise agreed in wriing, all documents, tools, equipment, Services supplied hereunder i an essential cymponent of this Agreement. SERVICE
Which SERVICE PROVIDER is reqired by aw (0 collct fom GE. These taxes wil material of every description Tumished to SERVICE PROVIDER by GE or specially TR waatnts hat e ok mlres oo Beenios Soreot Forcani sl
e e to SERVICE PROVIDER unlssan exempion s avaabl. poid for by GE, and any replacement thercof, or any materals affixed or attached oty s S ot sl Qul At 2
Thereto, shal be and remain the personal property of GF. ot b G ond SERVICE PROVIDER. Wik (00) oy oF th. stgmam. o
eamens, byt o s Aot shll oy exabh s i oo by
This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Counsel Association (ACCA). 17 This material is protected by copyright. Copyright ® 2002 various authors and the American Corporate Counsel Association (ACCA). 18
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selecting and identifying one or more Critica to Quality (CTQs) Atibutes of cach
Service or Product. GE may. solely at GE' option, jointly re-cstablish the quality
baseline at any time afier the first twelve (12) months following the signing of this
Agreement.

PATENT AND COPYRIGHT INFRINGEMENT

SERVICE PROVIDER shll ndemnify nd hold harmisss GE against any clims, st
or proceeding brought against GE and any liabilty ar from based on a claim
st any artle squipment, mterial. imvention mxrk pame, dingran, i,
design, apparatus, process, or work of authorship. mputerprograms and
documtaion. o any i hereor fmished hereunder, o lhm the use of any such
‘thercof, constitutes an_infringement of any patent, copyright,
rademark, or proprictary nterest. SERVICE PROVIDER Shal defond, a s 30l
expense, every such claim, s ceding. SERVICE PROVIDER shall pay all
judgments, Tosses, damages, penaltis, costs, fines and expenses awarded against GE in
very such claim, suit, or proceeding and indemnify and hold harmless GE against all
loss, damage, or expensc which it may incur by reason thereof. If the usc of suc
item, or any part thereof, shall in any suit o proceeding be held to constitue an
infiingement and the use thercof be enjoined, SERVICE PROVIDER shall at its sole
pense, cither procure for GE the right to continue 10 use such item or part thereof,
replace it with non-inffinging items, or so modify it that it becomes non-infringing.
Any substituted non-infringing items shall be in quality and performance equal o or
better than the items replaced.

COMPLIANCE

ITH LA

SERVICE PROVIDER shall procure and keep effective all necessary permits and
licenses required in performance of the work and shall obey and abide by all applicable
laws, regulations, ordinances, and other rules of the Uniled States of America (and
ther counties where service e provided), of the st teitoy, o shdvisions
thereof where the Services hereunder are provided, and of any other duly constituted

LEADING THE WAY: THE IN-HOUSE

organizaton stivies polies or products snd inluding any write reports,
conclusions, or reporting data and analysis prepared by SERVICE PROVIDER and
provided to G undr s Agreement. It s e express. ftent of s Section that
SERVICE PROVIDER not disclose to any third party any information it learns
concerning the business of GE in the performance of Services hereunder. SERVICE
PROVIDER agrees at GE’s request to have all employees, where appropriate, execute
confidentiality agreemens provided by GE.

SERVICE PROVIDER sgred that foa poio o thres () years Fllowin the e of
sclosure thercof o it, SERVICE PROVIDER will not disclose to any third party or
el use, exceptin he performance of s Ageeement, any sonfidenil Informarion
made seate o it i comecton it the perforance of s
ent, except as may be uthe rtng by s uly uthrized
epvesmtive of GE. A sted pren. 1 e cunfdcmml information” means an
e Al nion: hether o o ot or - 1he. o o docomcire
rmvinge, speciicatons, (i o otheris latng 10 GE's business exeept the
followi

A Information actually known to SERVICE PROVIDER prior 1o its disclosure
under this Agreement or  internally developed without  breach of
confidential arrangement.

B.  Information which SERVICE PROVIDER can demonstrate was available to
general public or general industry knowledge at the time of its disclosure to
SERVICE PROVIDER; or which thereafier becomes available to the public or

becomes general indusiry knowledge, without  breach of this Agreement by
the SERVICE PROVIDER.

€. Information which SERVICE PROVIDER can demonstrate was legally
fumished o SERVICE PROVIDER by a third party having the right to so
disclose without restriction on its frther disclosure.

public authority. ST ROVIDER shall also comply with any. provision 16, ON:SITE SERVICE PROVIDER EMPLOYEE(S)
Tepresentations or agreements, or contracual clauses requird thercby to be included
or incorporated by reference or operation of law in the contract, including but not If SERVICE PROVIDER is to provide services o perform work on GE's premises
limited to those relating 1o cqual opportuity, disabled and Vicinam veterans. and nder s Arcomen, SERVICE PROVIDER's employees il work n farmony
handicapped workers. Any Work performed under this Agrecment wil ully comply wilh al ther GE employees, and contracors, if any, engaged in any work on the
with the provisions of the Federal Occupational Safety and Health Act of 1970 an e Fushe SERVICE PROVIDER's employies e sbeommacions. i any.
Wit any Tules and regulations pursuant 10 the Act. shall comply with all GE's rules, regulations, and _policies regarding. personnei
pracices in the work place as wella all applicable securiy procedures, and fitnes for
NON-EXCLUSIVITY oty reqiremets, incuding bt et imied o, s poly o des and ool
SERVICE PROVIDER agrecs not 10 assign 10 wirk on GE's premises any. SERVICE
It is expressly understood and agreed that this Agreement does not erant SERVICE PROVIDER =mplum o siable 1o "GE. and 10 rmove. o GEs premises
R exciie prviae o provie o GE any ol o the e immediately in the case of misconduct, any SERVICE PROVIDER at GE's requs
proviled o s Agrementand GE may com wih s fr e racureent
of comparable services. Further, when GE nceds requie it, SERVICE PROVIDER. 17, SUBCONTRACTING
S bty Soapeic wih o o s
SERVICE PROVIDER shall not assign or sublet the sevices, rights or obligations to.
CONFIDENTIAL INFORMATION e performed hereunder, in whole or in part, without GE's prior writen approval,
with the exception of court reporing services which may be performed by an
By virtue of this Agreement, the partics may have access to_information that is affiiaed company subject to the terms and conditions of this Agtcement
conidenal o one anoter -Confidental Tnformaton), g bt ot lmited proposed subconractor shall be satisfactory to GE, in s sole discretion, and agree to
o information concerning GE's legal maters, law firms, lgal expens. vees, comply with the terms and conditons of tis Agreement.
This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Counsel Association (ACCA). 19
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INDEMNIFICATION

SERVICE PROVIDER shall indemnify, hold harmless and defend GE, at SERVICE

NEW CHALLENGES/NEW SOLUTIONS
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and advise a prospective client in writing to that effect with GE's advance approval,
and with the advance approval of said individuals, provide names of individuals at GE
who have used said services as references.

PROVIDER's expense, against every suit, proceeding, judgmen, loss, damage 23 HEADINGS
penalty, cost, fine, or expense resuling from a breach of applicable law, ule or
regulation or of any of the warranies or undertakings contained  in this agrecment. The headings or sub-headings assigned to the sections in this Agreement are for
However, if SERVICE PROVIDER and G arc both named as defendants in an acti convenience only and may not accurately or fully describe all of the requirements of
ind no patent conflict exists, SERVICE PROVIDER may use the same law firm 10 a section. The headings or sub-headings do not limit or modify the scope and
deend GE and SERVICE PROVIDER. SERVICE PROVIDER's lplity hereunder applicability of the scctions.
shal exten ol damages causd by the brsch of s waranies. Any tempt by
SERVICE PROVIDER fo limi discaim. o st any remedies 24 GOVERNING LAW
o GE, by acknowledgment or otherw ceping o peromning s Agreem,
Shall e aull, void, and nefTocive without GE's wrten consent “This Agreement shall be interpreted in accordance with the substantive law, but not
the choice of law rules, of the State of New York.
INSURANCE
25 LIMITATION OF LIABILITY
Prior o the start of any work, SERVICE PROVIDER shall at its own expense procure
and mainain during et of s Agrsment i imsncs coverage 33 approprite GE’s total lability to SERVICE PROVIDER for all claims o suits of any kind,
o e Services o be perfomed and st pr GE' et Evidnc of sch overage whether based upon contract, tort (including negligence). warranty, stict labiliy. o
will be provided upon GE's reque rance, however, 1 in o manner 1o otherwise, for any losses, damages, costs or expenses of any Kind whatsoever arising
v or rclcxscSERVICE PROVIDER. ns e, Sbcomrators, and inviees from. out of, resulting from, or related 1o the performance or breach of this Agreement
1o limit their_liability_as 1o, any and all obligations herein assumed or risks shall,under no cireumstances, exceed the amount due from GE for services renderc
ndemihed stsns. SERVICE PROVIDER waives o s  recover gsnst G- o under this. Agreement. GE shall not, under any circumsiances, be liable for any
E's agents, employees, or representative for any loss, damage, or injury of any. special, indircct, incidental, punitive, or consequential losscs, damages, costs, o
nature whatsoever o SERVICE PROVIDER's property expenses whatsoever. Any action against GE arising out of. resuling from, or related
to the performance or breach of this Agreement shal be filed not later than one year
TERMINATION aftr the cause of action has acerucd,
This Agreement may be terminated by cither party in writing, at any time without 26, SUCCESSORS AND ASSIGNS
cause before the expiration of this Agreement by giving 30 days” written notice to
the other party, or by cither party if a written notice of default sent by such party is “This Agreement shall inure to the benefit of, and shall be binding upon, the parties
ot cured within 15 days of such notice, such notice to be sent 1o the representative hereto and their respective successors and permitied assigns. Assignment of this
of such other party designated by ifle and address below Agreement or any inferest or obligation hereunder or any payment (o become
hereunder by SERVICE PROVIDER without GE'S prior writien consent shall be void
WAIVERSSEVERABILITY and unenforceable.
Failre of iher arty to enforce any ofthe provisions hereof shall vt beconsred 27, SURVIVAL OF OBLIGATION:
as a waiver of such provisions or of the right thercafier to enforce such p
If any provisions of this Agreement shall be held to_be imvalid, voi SERVICE PROVIDER's obligations under this Agreement, which by their nature
unenforceable, the remaining provisions hereof shall not be affected or impaired, would continue beyond the termination, cancellation or expiration of this Agreement
such remaining provisions shall remain in full force and ffect (including without limitation any obligation to indemnify GE hereunder) shall survive
termination, cancellation or expiration of this Agreement.
ADVERTISING/PUBLICATIONS
28, ENTIREAGREEMENT
SERVICE PROVIDER or it agens agses that mo scknowledgment or other
information concerning this Agrcement and the scrvices provided hercunder will be This Agreement and the Schedules atiached hereto constitutes the entire agreement
oade BT o e s, rochte o b by SERVICE PROVIDER between the partis and shall supersede all prior offers, negotiations, exceptions and
vilbout the prio writen sgrement of GE: Frlher, SERVICE PROVIDER or it undersandings, whether oral or writien, between the parles hereto relating 1o the
agents shall not use GE’s photographs, logo, trademark, or other_idenifying roducts and services called for hercunder. No modification of any provision of this
Characerstics o that o any af s subsdaie or aFilaes without GE's pror writen Agreement shall be binding upon GE or SERVICE PROVIDER unless evidenced in
yproval. SERVICE PROVIDER may orally advise a prospective client writing and duly signed by both parics.
indiidual basis about the xistence of he Prefrred. Provider rlationship with GE.
‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 20
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IN WITNESS WHEREOF,sach of the partes hereto has cuused ths Agreement to

be executed by its orized officer or representative.

GENERAL ELECTRIC COMPANY

By:
Names Name:
Title: Title:
Date: Date:
Address: Address:

LEADING THE WAY: THE IN-HOUSE

CONSULTING AGREEMENT

“This Consulting Agreement (‘this Agreement’) made by and between
'SUPERVALU INC., a Delaware corporation having a place of business at 11840 Valley
fow Roa, Eden Fraiie, Mimesota ( SUPERVALUD and

(‘Consultant’.

Background

SUPERVALU desires to engage Consultant to render consulting and

advisory services for SUPERVALU in connetion with certain litigation and other legal
transactions for SUPERVALU.

B.
transactions and is willing

‘The Consultant has legal knowledge relating to tigation and other legal
such services for SUPERVALU subject to the terms

and conditions of this Agreement.

Terms and Condi

SUPERVALU and Consultant agree as follows:
1. Appointment.

11

Gonsultant Appointed. SUPERVALU hereby appoints,fetains and hies the
Consultant as a temporary independent contractor litigation attoney as of
the Effecive Date of tis Agreement as specified in Exnibit A

e of Services. Consultant shall services for, and
atthe request of, SUPERVALU or such afflates of SUPERVALU as
SUPERVALU may desgnate Al such servioss shall b rencered
personally by Consultar

‘Supervisor, During the term of this Agreement, Consultant shall report to
the Director of Litigation.

1. This Agreement shall be in force as of the Effective.
Dal and continus Unless sconer lerminated a6 provided n this Secton 2

Termination T
by SUPERVALU or Consultant at any time upon providing at least ten (10)
business days' writen notice to SUPERVALU or to Consutant, as the.

inati above, th
be terminated immediately prior to the expiration of the term:

(@

nt the Consultant shall have committed any breach of his, her,
or s obligations hereunder; or

‘This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Gounsel Association (ACCA). 21
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24,

(b) by Consultant providing notice in wriing to SUPERVALU in the.
event SUPERVALU shal have commitled any breach of ts
obligations hereunder.

Kt of Terminaian. Notufstaning amying o i contry i s
Agreement, Consultant’s obligations under Section 5 and 6 a
paragraph 8.3 shallsurvive erminaton of s Agreement

3. Compensation

34

32

33,

SUPERVALU shal pay to Consuttant a consuing fee of
pursuant to

Saclion T oT s Agreement.

Reporting and Payment. Each week or every two (2) weeks, Consultant
shall submit an invoice for work performed and an atiached Work Report
ina form similar to Exhibit A. Each such invoice submiied shall show, in
reasonabl detal, h reasonatle expensos ncured durng s prod
plus an amount equal to the sum of the number of hot

Eonsuttant (s st on Exnibll A). Payment of ivoicss shall be e
normal course of business upon receipt of an invoice therefor.

Overtime. In no event shall Consultant be entitled to overtime pay unless
the same shall be expressly authorized by SUPERVALU.

N enti .

42

43

Configential Information Defined. the term *Confidential Information” shall
mean any and all information that s disclosed by SUPERVALU to
c ithout imitat

projects and all work product generated in connection with this
Confidential Information shall expressly include any and all
information derived from the foregoing Confidential Information.

Obligations. Consultant shall keep the Confidential Information in strict
confdence and shal nol isdose o any erson,frm or corporation,nor
use the Confidential Information for any purpose other than
performance of this Agreement without the prior writien i
SUPERVALU. Consuitant shal protect and safeguard the Confdential
Information by using the same degree of care, but no less than a
easonabie degres of care o provent the unsutharized use, dssamination
or publication of the Confidential Information as Consultant uses to protect
s own confdenil o propreary information o a ke nature. Consulant
shallmit tho iscosure of e onfdontal Informaton 0 ffors,
employees or agents of Comeatont e a8 knom uch infornation n
order to perform in accordance with the terms of this Agreement.
abligations of confdentialtyshall extsnd for a period o fve (5 years from
te of disclosure of any such information and shall survive
termination of this Agreement,

ons identiality contained h4.2
shall not apply 1o any nformation which (a) s rightully received by
Consuantrom a thrd party naing the nght o isclose such nformaton;

NEW CHALLENGES/NEW SOLUTIONS
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(b)is or heraafter becomes public knowledgo through no act o faut of
Consullant; () i proven by writien evidence o have been independently
developed by Consultant without any reference '0 the Confidential
Informaion: or (d) s disclosed pursuant to law or any governmentl or
courtader provided he Consuan ana fst. have e noics 0

SUP Such order and made a reasonable ffortfo obtan
ot order

5. Mediation/Arbitration.

‘Any controversy, claim, or dispute of w hatever nature aring betw een he parties
(a Dispute") shal be rosoived by medition o, faiing mediaton, b binding
aroiraton. Tha sgresment tomidte or wbias Shal conius inful orce and
effect despe the expiration, rescission, o termnation of ths Agreemen.

Either party may begin he medition process by giving aw itten notice to the other
party setiig forth the nature of the Dispute. The partes shal attenpt in good faith to
Fescive the Dispde by mediatin wii 60 days of recet of tha natce.

Dispute has not been resolved by medtion as provided above, or f a party

T piti e medion e e Dies vt o rosoadcy o inding
arbtrationin Maneapols, Mmesota. The arbitration shall be underiaken pursuantto
o biraton Act, and

the court of conpetent
jurisdiction. The parties knowingly and voluntaril w aive their rights to have ther
dispute tried and adjudiated by a judge or ury.

Any party may demand artiration as provided above by sending w itien nofice to
thecthe erty. The abiraton and he sdctonf the arbiato(s) shalbe
ardiced haccadance i sich s a2 oy be yeed upon by e ptes. o,
s after arbivation's o er the Conmercial
e e ot A or At Aeasciion oo Sumh e oy e
modfied by this agreement. inany Dispute w hich nvolves more than one milon
dolars in damages, three arbitators shall be used. Unkess the parties agree
otherwise, they shall be mited in heir discovery to drectly relevart documents. The
arbirator(s) shal resolve any discovery dsputes,

© o (it
 speciic perf temporary
F but e arbirat o oo exempary

Toney damages noxcess of s aclualcompersilory amages. e Costsof
arbiration, but be

e partos. K phry a1a 1 procecd v arolratan. ums cessldy holenges te
arbtration aw ard, or fais to comply with the arbiration aw ard, the cther party s
enied to costs, for
arblration or defend or enforce the aw ard. Exceptas oherwise required by law.
the parties agree to maitain as confidentia all nformetion or documents ottained
durig the arbiration process, including the resolition of the Dispute.

above, the parti
ot Gueri b e raed 01 ohe a move of e parie 1 pl errergency
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provisional, or repossess and sel or BUDGET: Encosa o fom SUPERVALU uses (o ormuste  budgo for panving SUPERVALU INC.
andr Toures, 1o preven: e saleor arsfer of goodsani s, or o prtct Ky purpasss. With respect o thscass, | do notbalsvs we need o complats & budget urtl
niry, and POLICY ON BILLINGS FROM OUTSIDE COUNSEL

Tolowig he issuance o any s e ot toihe sty o sy dl
omadigs oing odoni o arhalion: alcndety i Uopcn

T sgreerant o arbitat shal cotiue i fulforcoand efec desite he
‘expration, rescision or termnation of this Agreemer

6. General Provisions

641, Entre Acrsement and Modifaton. This Ageement incluing atached
Exhbit A evidences the nto undersiancing and agreement ofthe pates
ereto relative o e consuling arangement between Consula
SUPERVALU and the lhr mates dscussad herein, Tis Agreemem

all other
o v ety o st acumssd e Mo edaton,
‘amendment, supplement to or waiver of this Agreement shal be binding
upon the parties herelo nless made in wriing and duly signed by bolh
parties.

Status of Consultant. In rendering services pursuant to this Agreement,

e acting as an and ot as an
employee or agent of SUPERVALU. Consultant shall not be eniitied to
receive any health nsurance, e nsurance o any othe finge bensft
gensraly mado avlisbleto SUPERVALU smployess, As sn ndepercent

contacor, Consuantshal have 1o authorty,expressor mpled,to

it o obigats SUPERVALU i any manner whatsoover, excapl as
Speciicall nesessary for the resoution ofligation ane 88 approved in
‘advance by SUPERVALU. Nothing contained i this Agreement shall be
construed or applied to create a partnership, agency of joint venture
relatlonsrp beween Consutar and SUPERVALU Consutant s labe (o
nt of all taxes applicable to any compensation paid to Consultant

e baar e SURERVRLL aheh ot ol pay any federal, state
or local income, social securiy, unemployment or workers' compensation
taxes related 1o such compensation.

IN WITNESS THEREOF, the parties have executed this Agreement as of the day
and year written below.

284150
Fax. 552)s50.400
EMail: kimmyrdahi@supervala.com

August 30, 2002

Name
Company
Address
City, State and Zip

RE  SUPERVALU
Dear Mr.Ms.

1 am looking forward to working with you in your representation of SUPERVALU INC. in
connection with the above-referenced matter. As in-house counsel, | wil be principally
responsible for managing this liigation.

Enclosed is a copy of SUPERVALU's Policy on Bilings for Outside Counsel, which you
may already have, Please revew the policy and getback to e i you have any
questions or concerns

The fllwing paragraphs summarize some ofthe procecures SUPERVALU roauests
its local counsel follow as we work together towards resolving thi If any of the
otwing procadunos poss roboms o You. please ca 1 1S0ves e Shiation i e

E REVIEW: Please pian to discuss strategy decisions with me and keep me informed
ofdevelopmerts nthe cass. | prefer 0 teviw pleadings, iscovery respanses, and
[ o also w:
about projects or o rior to the
ik being performed. f there should be particular pieces of correspondence that are
substanive, | would appreciate receiving copies of them as well

I may want to attend in order to assess
he dynaimcs involved i he case, When th tms cores e sehodls v deposition,

SUPERVALU: CONSULTANT: foaso conslvith mo. | o nood summari f opasiions, and | oxpect ta
‘computerized reporting of eed for costly

SUPERVALU INC. indexing.

P.0. Box 990

Minneapolis, MN 55440 STAFFING: SUPERVALU prefers to have one principal attomey on a case. With respect
Tothis case, | understand that you will be the primary attorney. If there is another

By attorney or professional who will work on the case, | ask that you discuss the

Narre arrangement and scope of work with me.
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o Robert S. Risoleo, Sullivan & Cromwell Memoranda, “Advanced Doing Deals 2003:

Dm/mﬂkz'ng in the New TmmactianalMarketplace,” Practicing Law Institute, June
19-20, 2003, 1377 PLI/Corp 529, Order No. BO-01UN.
o Alston & Bird LLP Sarbanes-Oxley and Corporate Governance Resource Center,
jlable at www.alston.com

o Gibson, Dunn & Crutcher LLP Sarbanes-Oxley Resource Center, available ar
www.gibsondunn.com/news/firm/detail/id/526/?publtemId=6638
o Weil Gotshal & Manges LLP Sarbanes Oxley Act and Corporate Governance Web

Page ilable at www .weil.com/weil/soxa.html

o Alan Greenwood and Steve Lauer, “ Ethics and Compliance Programs: How to
Demonstrate their Effectiveness,” Law Journal Newsletters (October 2004).

In-house Counsel Ethics
Association of Corporate Counsel Updated March 2005

Materials may not be reproduced without the express consent of the Association of Corporate Counsel
Copyright © 2005 ACC.

NEW CHALLENGES/NEW SOLUTIONS

VIII. Cosnclusion

Supreme Court Justice Potter Stewart said ethics is “knowing the difference between what you have
the right to do and what is the right thing to do.” In-house legal practice can present many difficult
ethical questions for lawyers. Knowing what to do when these issues arise is invaluable to
safeguarding the client’s best interests during these times of reform and change. When confronted
with ethical considerations, in-house counsel should consult the applicable state ethical rules. While
most states have adopted a version of the ABA Rules, many states have significantly altered their
ethical rules. In-house counsel should also familiarize themselves with the standards of professional
conduct for attorneys established by the SEC pursuant to Section 307 of the Sarbanes-Oxley Act. As
the recent corporate scandals have demonstrated, turning a blind eye to ethical considerations may
not only be damaging one’s career and subject the lawyer to suspension or withdrawal of one’s
license, but can also land the lawyer in jail, and make him or her liable for up to millions of dollars
in fines. Ethical lapses by in-house counsel can significantly contribute to the downfall of the
corporate entity by causing irreparable harm to financial markets and shareholder investments, and
undermining investor confidence.
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IX. Appendix

Selected ABA Model Rules of Professional Conduct. Copyright © 2005. American Bar Association

Model Rule 1.13 Organization as Client**

(a) A lawyer employed or retained by an organization represents the organization acting through
its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated
with the organization is engaged in action, intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligation to the organization, or a violation of law that
reasonably might be imputed to the organization, and that is likely to result in substantial injury to
the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the
organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the
organization to do so, the lawyer shall refer the marter to higher authority in the organization,
including, if warranted by the circumstances to the highest authority that can act on behalf of the
organization as determined by applicable law.

(©) Except as provided in paragraph (d), if

(1) despite the lawyer’s efforts in accordance with paragraph (b) the highest authority that
can act on behalf of the organization insists upon or fails to address in a timely and
appropriate manner an action, or a refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in
substantial injury to the organization,

then the lawyer may reveal information relating to the representation whether or not Rule 1.6
permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to
prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer’s
representation of an organization to investigate an alleged violation of law, or to defend the
organization or an officer, employee or other constituent associated with the organization against a
claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer’s
actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require
or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer
reasonably believes necessary to assure that the organization’s highest authority is informed of the
lawyer’s discharge or withdrawal.

¢ ABA Model Rules of Professional Conduct, at Rule 1.13: Organization as Client, available ar
hetps//www.abanet.org/cpr/mrpc/new_rulel_13.pdf
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) In dealing with an organization’s directors, officers, employees, members, shareholders or
other constituents, a lawyer shall explain the identity of the client when the lawyer knows or
reasonably should know that the organization’s interests are adverse to those of the constituents
with whom the lawyer is dealing.

(g A lawyer representing an organization may also represent any of its directors, officers,
employees, members, sharcholders or other constituents, subject to the provisions of Rule 1.7. If the
organization’s consent to the dual representation is required by Rule 1.7, the consent shall be given
by an appropriate official of the organization other than the individual who is to be represented, or

by the shareholders.
Model Rule 1.7: Conflict Of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially
limited by the lawyer’s responsibilities to another client, a former client or a third person or
by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another
client represented by the lawyer in the same litigation or other proceeding before a tribunal;
and

(4) each affected client gives informed consent, confirmed in writing.

Model Rule 1.8: Conflict Of Interest: Prohibited Transactions with
Clients

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a manner that
can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable
opportunity to seck the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms
of the transaction and the lawyer’s role in the transaction, including whether the lawyer is
representing the client in the transaction.
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(b) A lawyer shall not use information relating to representation of a client to the disadvantage
of the client unless the client gives informed consent, except as permitted or required by these Rules.

() Alawyer shall not solicit any substantial gift from a client, including a testamentary gift, or
prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any
substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of
this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other
relative or individual with whom the lawyer or the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an
agreement giving the lawyer literary or media rights to a portrayal or account based in substantial
part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or
contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be
contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf
of the client.(f) A lawyer shall not accept compensation for representing a client from one other
than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence of professional judgment or with
the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(g)A lawyer who represents two or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to
guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the
client. The lawyer’s disclosure shall include the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client for malpractice
unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former
client unless that person is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seck the advice of independent legal counsel in connection
therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of
litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case.
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() A lawyer shall not have sexual relations with a client unless a consensual sexual relationship
existed between them when the client-lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through
(i) that applies to any one of them shall apply to all of them.

Model Rule 1.9: Duties To Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent
another person in the same or a substantially related matter in which that person’s interests are
materially adverse to the interests of the former client unless the former client gives informed
consent, confirmed in writing.

(b)  Alawyer shall not knowingly represent a person in the same or a substantially related matter
in which a firm with which the lawyer formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that
is material to the matter;

unless the former client gives informed consent, confirmed in writing.

(©) A lawyer who has formerly represented a client in a matter or whose present or former firm
has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client
except as these Rules would permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation except as these Rules would permit or
require with respect to a client.

Model Rule 1.6: Confidentiality of Information*”

(a) A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent, or the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted by paragraph (b).

(b)  Alawyer may reveal information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result
in substantial injury to the financial interests or property of another and in furtherance of
which the client has used or is using the lawyer’s services;

7 ABA Model Rules of Professional Conduct, at Rule 1.6: Confidentiality of Information, (ABA) available at
hutps//wyww abanet.org/cpr/mrpc/new rulel 6.pdf
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(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client’s commission of a
crime or fraud in furtherance of which the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations in
any proceeding concerning the lawyer’s representation of the client; or

(6) to comply with other law or a court order.

Model Rule 5: Unauthorized Practice of Law; Multi-jurisdictional
Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and
continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in
this jurisdiction.

(c) Alawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a temporary basis in this
jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction
and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or
another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or
order to appear in such proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out
of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice and are not services for which the forum requires pro hac vice admission; or
(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the
lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d)  Alawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates and are not services
for which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal or other law of this
jurisdiction.
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Model Rule 1.16: Declining or Terminating Representation

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other law;
(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent
the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1)withdrawal can be accomplished without material adverse effect on the interests of the client;
(2) the client persists in a course of action involving the lawyer’s services that the lawyer
reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repugnant or with which the
lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s
services and has been given reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been
rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(0 A lawyer must comply with applicable law requiring notice to or permission of a tribunal
when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing
time for employment of other counsel, surrendering papers and property to which the client is
entitled and refunding any advance payment of fee or expense that has not been earned or incurred.
The lawyer may retain papers relating to the client to the extent permitted by other law.
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whether, if such a risk does theoretically exist, the client is nonetheless satisfied that protective
measures can be taken, such as using different personnel or bringing in another firm to handle
particular issues, to ensure that this risk will not become a reality. There are relatively few
situations in which conflicts waivers should be given if corporate counsel cannot be satisfied here.

E. How Related or Unrelated Is the Work?

This question is implicit in several of the prior questions. Clients are understandably and quite
properly more willing to grant conflicts waivers for work that is altogether unrelated to the work
that a lawyer or firm is doing for them than for work that may be related in some way—whether
because the same kinds of issues are involved, because the same lawyers or company personnel are
involved, or because there is overlapping confidential client information.

F. How Broad Is the Consent?

Future or blanket conflicts waivers are permitted in some, if not necessarily all, jurisdictions. The
two critical questions are whether the subsequent conflict is subject to waiver (in which case an
advance waiver is no better than a present one) and whether the disclosure provided an adequate
basis for the future consent. See, e.g., Visa U.S.A., Inc. v. First Data Corp., 241 F.Supp.2d 1100
(N.D.Cal.2003) (enforcing fairly detailed future conflicts waiver against fairly sophisticated client
that consulted counsel before signing); ABA Formal Op. 93-372; Cal. Eth. Op. 1989-115, 1989
WL 253263; N.C. Eth. Op. 8, 1999 WL 33262185; N.Y.C.L.A. Eth. Op. 724, 1998 WL 39561;
Or Eth. Op. No. 1991-122, 1991 WL 279213. Although there are many circumstances in which a
blanket conflicts waiver is both necessary and appropriate, there are others in which in-house
counsel may at least wish to consider whether a more limited waiver would be more in keeping with
client interests. At a minimum, raising this question with outside counsel may help flesh out what is
and is not at stake in a particular conflicts waiver request.

G. How Good Is Outside Counsel’s Disclosure?

Some states require written conflicts waivers. See, e.g., Or. DR 10-101(B); Wash. RPC 1.7. Others
do not. Even in those states in which no writing is required, however, the better practice from both
outside counsel’s and the client’s point of view is for outside counsel to submit a written request for
a waiver. Cf. ABA Formal Op. 93-372.

Corporate counsel who are asked to consider a waiver request should ask themselves whether the
combined oral and written disclosures by outside counsel adequately explain the kind or kinds of
conflict and the nature of the problem or problems that could result from them. We are concerned
that an outside lawyer who does not explain a conflict in a manner that effectively brings home the
essential points to in-house counsel may not fully understand the conflict at issue and why someone
should care about it. We are also concerned that a lawyer who does not understand a conflict may
be less likely to take the steps that are necessary to protect the client’s interests.

Conflicts and Waivers
Association of Corporate Counsel updated January 2005

Materials may not be reproduced without the express consent of the Association of Corporate Counsel
Copyright © 2005 ACC.

NEW CHALLENGES/NEW SOLUTIONS

VI. Conclusion

Both CO[POratC Zlnd Outside Counsel are hulnan beings, and COnﬂiCtS Waivers Oﬁen come dOWn toa
matter of personal relationships. That is as it should be. As we hope we have shown, however,
more is at stake than the personalities of the particular individuals involved. Both client interests
and the substantive rules of conflicts law should be considered before a decision is made.
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VII. Appendix

Selected ABA Model Rules of Professional Conduct (2004). Please note: these are the ABA’s
present model rules and are not necessarily in force as written below in any particular jurisdictions.
In addition, the interpretation of these rules can differ from jurisdiction to jurisdiction.

Rule 1.7 Conflict Of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be materially
limited by the lawyer's responsibilities to another client, a former client or a third person or
by a personal in[erest Of [he laWyCl'A
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer
may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against another
client represented by the lawyer in the same litigation or other proceeding before a tribunal;
and
(4) each affected client gives informed consent, confirmed in writing.

Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a manner that
can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of secking and is given a reasonable
opportunity to seck the advice of independent legal counsel on the transaction; and
(3) the client gives informed consent, in a writing signed by the client, to the essential terms
of the transaction and the lawyer's role in the transaction, including whether the lawyer is
representing the client in the transaction.
(b) A lawyer shall not use information relating to representation of a client to the disadvantage of
the client unless the client gives informed consent, except as permitted or required by these Rules.
(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or
prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any
substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of
this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other
relative or individual with whom the lawyer or the client maintains a close, familial relationship.
(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an
agreement giving the lawyer literary or media rights to a portrayal or account based in substantial

Conflicts and Waiver
Association of Corporate Counsel updated January 2005

Materials may not be reproduced without the express consent of the Association of Corporate Counsel
Copyright © 2005 ACC.

NEW CHALLENGES/NEW SOLUTIONS

VII. Whistleblowers

A. Protection for Whistleblowers

Sarbanes-Oxley creates a new claim for employees, including attorneys, fired or treated adversely
because of a complaint or report of conduct by a company that violates Sarbanes-Oxley.” If an
attorney who was formerly employed or retained by an issuer who has reported evidence of a
material violation reasonably believes that he or she has been discharged on the basis of his or her
report, such attorney may notify the board of directors of such discharge. In-house attorneys may
further avail themselves of the benefit of Section 806 of Sarbanes-Oxley Act, which offers
whistleblower protection. However, given the traditional limitations on wrongful discharge, and
respecting a client’s fundamental right to choose counsel, it remains to be seen if this provision will
be of significant value to in-house counsel who shed light upon corporate misfeasance.

On February 15th, 2005 Administrative Law Judge Stephen Purcell ordered Cardinal Bankshares
Inc. to reinstate its former chief financial officer, David Welch, and pay him nearly $65,000 in back
pay and damages.”” The significance is that Welch, became the first person to win protection as a
whistleblower under the Sarbanes-Oxley Act, passed by Congress in 2002 in the wake of corporate
scandals at Enron, WorldCom and other firms.

Since the law took effect in mid-2002, workers have filed 144 claims with the Department of Labor,
alleging that their employers retaliated against them for calling attention to financial
mismanagement. Welch is one of just three workers to win protection so far. Another 16 cases have
ended in settlements.”” While the case will be appealed in federal court, it suggests that the Whistle-
blower provisions of Sarbanes will be enforced by the courts.

For legislative materials, see:

*  Securities and Exchange Commission Final Rule: Implementation of Standards of
Professional Conduct for Attorneys, 17 C.F.R. pt. 205 (2002), available ar:
http://www.sec.gov/rules/final/33-8185.htm

*  Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745, Section 307
(2002), available at: http://www.acca.com/legres/enron/sarbanesoxley.pdf

B. Whistle-blowing/Noisy Withdrawal

A pertinent question is will an attorney face any culpability if, after having reported the matter all
the way ‘up the ladder’—from his supervising attorney to the CLO, CEO and directors—the
attorney learns that no action was taken?

In response to practitioner comments, state ethics regulators and foreign lawyers, the SEC deferred
and/or eliminated some of the most controversial provisions that many believe were beyond the

18 U.S.C. 1514A.
W&&gb@DM1%§§m SapancCogbyo. 2003-S0X-15 (U.S. DOL AL] Jan. 28, 2004)
for First Sarbanes-Oxley Whistleblower, AP News (Feb. 23", 2005),
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spirit of Sarbanes-Oxley. Initially, the SEC required that any attorney dissatisfied with the client’s
response must make “a noisy withdrawal.””" Under the SEC’s alternative rule, however, the
corporation, rather than the reporting attorney, is required to notify the SEC regarding the
circumstances of withdrawal. The following chart compares the requirements under the initial
proposal with those contained in the proposed alternative rule” Also note that the proposed

alternative requirgs the corporation to file a form 8-K.

Originally Proposed Rules Alternative Rule
Circumstance Reporting attorney who has not received an | Reporting attorney who has  not
appropriate response in a reasonable time received an appropriate response in a

reasonable time

Standard Reporting attorney believes the material | There is substantial evidence that a

violation is either ongoing or is about to | material violation is ongoing or about
occur and is likely to result in substantial | to occur
injury to the company or investors

Attorney Under such narrow circumstances,
Requirement reporting attorney MUST:
“withdrawal” *  Withdraw from representation;

¢ Immediately cease to engage in

Under these circumstances, attorney must any matter regarding the

withdraw from representation. alleged violation; and
Reporting ~ Firm ¢ Firm Attorney: Notify the
Attorney: company in writing that the

company has not provided an
appropriate response in a

PR
TeasoTrabie tme

Reporting  In- | In House Counsel: may, but is not required | In-house Counsel: Notify the board
house  Counsel | to withdraw from representation. stating that he or she will not be
“withdrawal” allowed to continue to work for the

client on related issues for professional
reasons, but does not need to resign.

SEC Notification ~ Reporting attorney MUST notify the SEC  Reporting attorney NOT required to
within one business day that the withdrawal notify the SEC of the withdrawal, but

7 In-house counsel would not have been required to “withdraw from representing the issuer and notify the
SEC within one business day of such withdrawal and indicate that the withdrawal was based on professional
considerations”; instead they would have to “promptly disaffirm to the SEC any statement that the attorney
hasnBasd dBaedlig marAting dhat ShaHaroieeasonably believes is or may be false or misleading that has

hesoctilishvoit CSH6rate Counsel June 2005
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was based on business considerations AND | is permitted to do so if the company

“noisy” : N . A . N !
¥ disaffirm any false or materially misleading | did not report the attorney’s notice.
submissions to the SEC that s/he has
helped prepare.
Company Company must, upon receiving such
Requirement written notice from reporting attorney,

report  such notice and  related
circumstances on Form 8-k, 20-F or
40-F, within two business days of
receipt.

In a speech to the ABA Business Law Section on April 3, 2004, SEC General Counsel Giovanni
Prezioso said that although the Commission has not yet decided whether to proceed with a
mandatory "noisy withdrawal" rule, it is closely monitoring attorney compliance with the new "up
the ladder" rule as well as the bar's efforts to address the concerns raised by Congress in enacting
Section 307.” It would appear that so long as Model Rules 1.13 and 1.6 are effective, they SEC will
not attempt to enact regulations mandating a “noisy withdrawal.”

For list format of noisy withdrawal alternatives, see:

*  Artorney-Client Privilege in the Corporate Setting Fact Sheet, at 25, Quinn
Emanuel Urquhart Oliver & Hedges, LLP, a%:
http://www.acca.com/chapters/socal/program/corpattyclient.pdf
For recommendations on noisy withdrawal alternatives, see:
*  Barry Nagler and M. Elizabeth Wall, ACC’s Second Comment Recommendations on
Noisy Withdrawal, File No. S7-45-03 (April 7, 2003), available ar.
www.acca.com/advocacy/307comments2.pdf.
For information on the SEC rules on the new attorney standards and its alternative proposal of
creating a Form 8-K public reporting requirement by the board, see:

*  Stanley Keller, SEC Implements Standards of Professional Conduct for Attorneys, ACC
and Palmer & Dodge LLP, available at:

http://www.acca.com/legres/corpresponsibility/307/summary.pdf

Critics comment that any permissive withdrawal should allow a reporting attorney to withdraw from
representing its client on the matter at issue, but continue representation otherwise. For a
discussion, see:

* Robert S. Risoleo, Sullivan & Cromwell Memoranda, Advanced Doing Deals 2003:
Dealmaking in the New Transactional Marketplace, Practicing Law Institute (June 19-
20, 2003), 1377 PLI/CORP 529, Order No. B0-01UN.

7> Giovanni P. Prezios Public Statement by SEC Official: Remarks before the American Bar Association
Section of Business Law 2004 Spring Meeting, (April 3rd, 2004), available at:
www.sec.gov/news/speech/spch040304gpp.htm
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VIII. Attorney-Client Privilege Issues

A. Confidentiality & Model Rule 1.6

The issue of confidentiality in the representation of the corporation as a client is complex, especially
since the corporation can only act through its agents—namely corporate executives and board
members. The recent changes in the SEC Rules regarding attorney confidences further complicate
matters. The purpose of the revised ABA Rule is to help “prevent a client from using a lawyer’s
services to commit a crime or fraud that results in substantial financial injury to innocent third
partie&”74

The ABA modified Rule 1.6 of the Model Rules on Professional Responsibility to allow attorneys to
report evidence of a client corporation’s ongoing or future financial fraud if and only if the fraud is
reasonably likely to have a significant financial impact on third parties and if the lawyer’s services
have been used by the client in the commission of such a fraud.” However, state regulations differ
on how attorneys should respond in this situation. As states may impose more rigorous attorney
standards, the SEC does not preempt this field entirely; however, it certainly prevails where there is
a conflict. In particular, such a conflict will exist in states that do not allow attorneys to break client
confidences to prevent financial harm or fraud.

The SEC Rules permit an attorney to reveal confidences to the Commission, without the issuer’s
consent, under the following circumstances:

o to prevent the company from committing a material violation that is likely to cause
substantial injury to the financial interests of that company or its investors,

o to prevent the issuer from committing perjury during a Commission or administrative
investigation, or

o to rectify the consequences of a material violation by the issuer that has caused, or may
cause, substantial injury to the financial interests of the company or its investors.

Thus, a lawyer may disclose to the Commission certain civil violations not rising to level of a crime,
if such violations have been reported “up the ladder” and a response has been inadequate. Although
this may conflict with a state rule that may require such reporting, the SEC has stated that the SEC
rules would prevail in such instances.” In effect, this position would entail federalizing the SEC rules
on ethics. Further, under the SEC Rule 205.6(c), a lawyer may not be liable for complying with the
SEC Rules in good faith, even if such an action would be inconsistent with the standard of conduct
dictated by state rules. Meanwhile, several states question whether Congress intended to extend
power to the SEC to allow a breach of attorney-client privilege in states, such as Washington and
California, which do not authorize such a breach of confidences.

74 ACCA Comment Letter to ABA on Corporate Responsibility, July 29, 2003, available at
I samrubliacooliershtsensaepdt
AsSeeiden M adebBulesCounsel June 2005
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B. Reporting Up the Ladder: SEC Regulations and Model Rule 1.13

The SEC Rules contain another important provision relating to confidentiality: Rule 205.3(d)(2)
allows an attorney to reveal confidential information related to the attorney's representation if they
reasonably believe such revelations are necessary to:

(1) prevent a material violation that will injure the company or stockholders
(2) prevent perjury,
(3) to rectify the consequences of a material violation.

In the same manner, Model Rule 1.13 allows attorneys to reveal information to prevent a violation
that is reasonably certain to result in substantial injury to the organization and most likely
shareholders. Model Rule 1.13 requires corporate attorneys to report law violations by officers and
employees up-the-ladder within the organization and, if necessary, to report corporate violations
outside the organization. The Model Rule provides that if a lawyer representing a corporation
knows that a corporate officer / corporate employee is engaged in a violation of law that is likely to
result in “substantial injury to the organization”, the lawyer must proceed in a manner that is in the
best interest of the organization.”

Unless the lawyer reasonably believes that it is not necessary to do so, they must also refer the
matter to a higher authority in the organization that can act on behalf of the organization. I the up-
the-ladder provisions of Model Rule 1.13(b) fail, the Model Rules, allow the lawyer to reveal
information relating to the representation, whether or not Model Rule 1.6 might prevent such
disclosure.”® This provision specifically allows lawyers to reveal confidential client information
outside the organization.

Both of these provisions, the SEC rule and the ABA Model Rule, override Model Rule 1.6 and its
state counterparts, which in some will prevent the revelation of information.

The SEC Rule augments and provides greater clarity than the ABA Model Rule. It specifies when
attorneys have the option to report out, without making such reporting mandatory. The rule
corresponds to ethics rules adopted by "the vast majority of states," even though it is slightly
broader than the Model Rule 1.13.”

SEC Rule 205.3(d)(2) is a permissive rule, not a mandatory one. Attorneys may reveal to the
Commission information that will help "prevent the issuer from committing a material violation that
is likely to cause substantial injury to the financial interest of property of the issuer or investors."®
This corresponds closely with Model Rule 1.13, which states that a lawyer may reveal information
"if the lawyer reasonably believes that the violation is reasonably certain to result in substantial
injury to the organization.""'

77 Model Rule 1.13(b)
78 Model Rule 1.13(c)
77 See New Release, ACCA, ABA Adopts New Model Rules Affecting In-house Practice, (Aug. 15, 2004),
1151‘)_ ilo‘ﬂbséeC‘gu]?qrs[éf%{%&)‘f&cfﬁnﬁ‘e"?ﬂmﬁn&%ﬁﬁ?f“ ments/abamodelrules.pdf.
sSs€iaffn BudogfdRadddbdhsel June 2005
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C. Impact on Attorney-Client Relations

The role of the attorney is not only to defend clients after a crime has been committed, but to
prevent their commission through effective communication with the client regarding the specific
aspects of applicable laws. The sheer complexity of Sarbanes-Oxley and related state securities laws
will help ensure that clients will continue to seek out legal advice, regardless of the new reporting
requirements. In the post-Enron world lawyers will need to be constantly on the lookout for client
misconduct, or the perception that there is misconduct, if they hope to effectively protect the
company and ultimately, themselves.

The SEC Rule and the Model Rule may likely serve to strengthen the relationship between
attorneys and their true clients: corporations. Model Rule 1.13 provides that a corporation is the
client to whom duties of conﬁdentiality are owed, not the organization's directors, officers, or
employees.” An attorney is justified, and reasonably obligated, to inform the client (the company)
that it’s agent are acting in a detrimental manner.

In the end, it is likely that clients (the individuals who represent the company) do not rely on
confidentiality rules as much as lawyers believe. Limiting the privilege will probably not change
revelations of clients' confidences or affect their relationship with in-house counsel.

Model Rule 1.13 implies that in-house counsel and corporate attorneys must reevaluate their roles
in corporations. Before Enron, Worldcom, etc. corporate law viewed in-house lawyer as advocates
whose duty was zealous representation of clients, including corporate directors and officers.” The
passage of Model Rule 1.13 imposes upon counsel new responsibilities. Model Rule 1.13 reminds
corporate lawyers of individual responsibility to maintain their professional role and to not cross
over from their position of company advocate to partner to a client. These new limitations on the
applicability of the in house lawyer's role as an advocate may help lead to better corporate
compliance.

For discussion on preemption issues, see:

*  Stanley Keller, SEC Imple Standards of Professional Conduct for Attorneys,
ACC and Palmer & Dodge LLP, available ar.
http://www.acca.com/legres/corpresponsibility/307/summary.pdf

*  Chi Soo Kim and Elizabeth Laffittee, The Potential Effects of SEC Regulation of
Attorney Conduct Under the Sarbanes-Oxley Act, 16 GEOJLE 707 (2003)
(discussing preemption issues).

*  Mathew S. Rosengart, Protecting the Corporation and Yourself Afier Enron and
Sarbanses-Oxley: A Primer for Lawyers Practicing Before the SEC and DOJ, 2003
THE FEDERAL LAWYER 34.

*  Washington State Bar Interim Ethics Opin. (July 26, 2003), (challenging SEC’s
position on preemption) available at:
www.wsba.org/lawyers/groups/ethics2003/formalopinion.doc
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IX. Privately Held Companies and Non-Profits

Although the impetus for drafting model rules and policies is to regulate lawyers at public
companies, many private companies are looking at adopting similar guidelines. This is attributed in
large part, to the emerging perspective among state legislatures, state bars, and stakeholders that
lawyers representing all companies, public and private, should be concerned about corporate
responsibility.

It is worth noting that public and private companies alike have to adhere to whistleblower provision
under Sarbanes-Oxley, under which employees must be permitted to anonymously notify regulators
of any potential wrongdoing within a company. As Chief Justice Veasey of Delaware’s, Supreme
Court stated:

“I do think the changes in corporate governance that we’re seeing through the voluntary best
practices codes, for example ... have created a new set of expectations for directors. And that is
changing how courts look at these issues.”

In addition, privately held companies must take many of the steps required to demonstrate
compliance with Sarbanes-Oxley if they decided to go public or agreed to merge with a public
company. Both issues illustrate the current impact SOX can have on any private company operating
in today’s marketplace.

A study by Foley & Lardner LLP found that private companies and nonprofit organizations are
embracing many of the reforms imposed on public companies by the Sarbanes-Oxley Act. The study
found that “87 percent of private firms and nonprofits said the reforms mandated by Sarbanes-Oxley
are having an impact on their operations, up from 77 percent in 2004.” Examples of the impact
include:

* 75 percent of those surveyed now require board approval of non-audit services
provided by the organization's auditor

*  Almost 68 percent also said they require their CEO and CFO to certify financial
results

* 72 percent said they had put protections in place for whistle-blowers*

Additionally, the study found that nonprofits are more amenable than private companies to
restricting executive compensation, with 59 percent of nonprofit respondents saying they planned to
implement such restrictions, compared to only 38 percent of for-profit companies.””

Sarbanes-Oxley, and the related regulations by the SEC and PCAOB, has significantly the legal
practice in many areas of corporate governance and financial compliance for public companies. As
states and the federal government continue to evaluate the effects of Sarbanes-Oxley, private and
non-profit companies should expect that several of these requirements will be extended to them. In

* Chief Justice Veasey, Supreme Court of Delaware, “What's Wrong with Executive Compensation,”
Harvard Business Review, pp. 68, 76 (January 2003)

8 Paul Broude, Richard Prebill, Foley & Lardner, LLP,  The Impact of Sarbanes-Oxley on Private & Nonprofit
Foﬁ?svuasneszbl’resfgpu&t@[ﬁ)}}ld Natio Dlrec[ors Institute (March 10%, 2005)
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one example, California passed the nations first governance law for nonprofits, which, in part
requires charities that do business in the state and have revenues exceeding $2 million to form audit
and compensation committees.*® In 2005, at least 8 states (including New York, New Jersey, and
Arkansas) have also considered extending provisions of Sarbanes-Oxley into the non-profit sector.

By taking action now to comply voluntarily with as many of these requirements is reasonable, larger
private companies (or those companies which desire to go public or being acquired) can ease their
transition into the public sector or the future of corporate regulation. At the same time, these
companies can reduce their litigation exposure.

To view best practices of corporate governance policies of privately held companies and non-profit
organizations, as well as discussion on why private company lawyers should be concerned about
Sarbanes-Oxley, see:

*  Leading Practices in Codes of Business Conduct and Ethics: What Companies are
Doing, Best Practices Profiles Series, ACC (August 2003), az:
http://www.acca.com/protected/article/ethics/lead_ethics.pdf

*  Hot Topics in Repre:entingNanpmﬁt:, ACCA’s 2003 Annual Meeting, Course
Materials (November 2003), available at:
http://www.acca.com/education03/am/cm/509.pdf

e Susan Hackett, /t’s Private Companies’ Turn to Dance the Sarbox Shuﬂle, ACCA
Paper (August 2003), available at.
www.acca.com/public/article/corpresp/sarbox_shuffle.pdf.

* Harvey Goldschmid, Comm. Speech, Securities and Exchange Commission,
Orison S. Marden Lecture, Association of the Bar of the City of New York
(November 17, 2003) (discussing non-profits and non-publicly traded
companies), available at: http:/[www.sec.gov/news/speech/spch111703hjg.htm

* Paul Broude, Richard Prebill, Foley & Lardner, LLP, The Impact of Sarbanes-
Oxley on Private & Nonprofit Companies, Presentation at the 2005 National
Directors Institute (March 10®, 2005), available at:
Iwww.foley.com/files/tbl_s60WorkingGroups/FileUpload627/69/privatestudydr
aft3-04-05.pdf

* Jeffrey S. Cronn, Sarbanes-Oxley trickles down to nonprofits, The Business Journal
— Portland, (April 1, 2005)

* Thomas Hoffman, Direct and indirect impact of Sarbanes-Oxley hits private
companies: Companies considering IPOs or mergers must now address accountability
issues, Computerworld (July 25%, 2003); available at:
computerworld.com/governmenttopics/government/legalissues/story/0,10801,83
457,00.html

* Linda Kelso, Voluntarily, private companies get into oversight act, Jacksonville
Business Journal (May 6, 2005), available at:
jacksonville.bizjournals.com/jacksonville/stories/2005/05/09/focus3.html
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X. Document Retention Procedures

A. Introduction to Document Retention

Managing records is an important challenge within a corporation, regardless of its size. This is
especially true in light of the Sarbanes-Oxley Act and the related Securities and Exchange
Commission’s rules on Management’s Report in Exchange Act Periodic Reports.”” The impetus for
records management, in addition to compliance with the Sarbanes-Oxley mandates, is to restore
investor confidence. Thus, the new rules add additional requirements and consequence components,
emphasizing the importance of records.

B. How Does the Sarbanes-Oxley Act Affect Companies' Document
Retention Obligations?

The Act, as well as the regulations which were implemented following its passage, imposed new
requirements and duties on affected companies. These include:

1) Criminalization of the Destruction, Alteration and Falsification of Records
in Federal Investigations, Bankruptcy Cases and Official Proceedings -
Sections 802 and 1102 of the Act amended the federal obstruction of justice
statute, Title 18 of the United States Code (Crimes and Criminal
Procedure), to significantly increase penalties for the destruction, alteration
and falsification of records in certain circumstances.

(2) Section 802 provides for a fine and/or imprisonment up to 20 years for
anyone who knowingly "alters, destroys, mutilates, conceals, covers up,
falsifies, or makes a false entry” in any record or document with intent to
impede, obstruct or influence the investigation or administration of any
matter within the jurisdiction of a federal department or agency or any
bankruptcy case. 18 U.S.C. § 1519.

(3) Section 1102 establishes the same penalty as Section 802 for anyone who
corruptly "alters, destroys, mutilates, or conceals” a record or document with
intent to impair its integrity or availability for use in an official proceeding.
18 U.S.C. § 1512(c). Significantly, the official proceeding need not be
pending or about to be instituted at the time of the offense. Id. § 1512(f)(1).

(4) New Federal Sentencing Guidelines Related to Obstruction of Justice.
Section 805 of the Act commands the Sentencing Commission to review and
amend the Sentencing Guidelines to ensure that the base offense level and
sentencing enhancements are sufficient to deter and punish obstruction of
justice. The Commission has proposed amendments that would increase the
base offense level for obstruction-of-justice offenses by two and create a two-
level enhancement for the destruction, alteration or fabrication of records in
certain circumstances. 68 Fed. Reg. 2615 (proposed January 17, 2003). If
adopted, these changes would increase the penalties for anyone convicted of

these offenses.
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(5) Broader Record Retention Requirements for Auditors of Public Companies.
Section 101(a) of the Act establishes a Public Company Accounting
Oversight Board to oversee the audit of public companies, and Section
103(a)(2)(A)(i) commands the Board to adopt auditing standards that
require accounting firms to "prepare, and maintain for a period of not less
than seven years, audit work papers, and other information related to any
audit report, in sufficient detail to support the conclusions reached in such
report.” In addition, Section 802 of the Act amends Title 18 of the United
States Code to require auditors of publicly held companies to maintain "all
audit or review workpapers" and directs the SEC to enact related
regulations. 18 U.S.C. § 1520(a)(1) and (2). The SEC regulations, which
apply to all audits or reviews completed on or after October 31, 2003,
establish a seven-year retention period for "records relevant to the audit or
review, including workpapers and other documents that form the basis of the
audit or review, and memoranda, correspondence, communications, other
documents, and records (including electronic records), which (1) are created,
sent or received in connection with the audit or review, and (2) contain
conclusions, opinions, analyses, or financial data related to the audit or
review." 17 C.E.R. § 210.2-06(a). In addition to the audit or review of
financial statements of publicly traded companies, the retention requirement
applies also to the audit or review of financial statements of registered
investment companies. Id. Knowing or willful violation of Section 802 (a)(1)
of the Act or the related SEC regulations is punishable by fine and up to 10
years of imprisonment. 18 U.S.C. § 1520(b).

For more guidance on records retention practices in light of Sarbanes-Oxley, see:

*  Leading Practices in Information Management and Records Retention Programs: What
Companies are Doing, Best Practices Profiles Series, ACC (August 2003), available at:
http://www.acca.com/protected/article/records/lead_infomgnt.pdf

®  Records Retention Enﬁzr[ed Corporate Records Programs, ACC InfoPAK (December
2003), available at: http:/[www.acca.com/infopaks/recretent.html

*  Document Retention After Sarbanes-Oxley,
http://www.perkinscoie.com/content/ren/updates/corp/093003.htm
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XI. Sanctions and Other Standards of Professional
Conduct

The following points address applicable sanctions that apply to attorneys who fail to comply with
Sarbanes-Oxley:”

o Violators of the rules are subject to civil penalties and remedies, including administrative
disciplinary proceedings that could result in a censure or a suspension or bar from practicing
before the SEC.

o Attorneys who comply in good faith with the rules are not subject to discipline under
inconsistent state rules.

o Foreign attorneys (who do not qualify as “non-appearing foreign attorneys”) are exempt from
the rules to the extent their own laws would prohibit compliance.

o The rules do not provide for criminal liability and expressly state that no private right of
action is established.

o The rules set forth a minimum standard of professional conduct for attorneys appearing
before the SEC; these standards are meant to supplement, but not replace, applicable state
standards.

o Where a state standard actually conflicts with the standard in the rules, the rules govern.

The Sarbanes-Oxley Act has also added numerous criminal sanctions to the SEC’s enforcement
arsenal. These include:

*  The Corporate Responsibility Act (Title III)

*  The Corporate and Criminal Fraud Accountability Act (Title VIII)

*  The White-Collar Crime Penalty Enhancements Act of 2002 (Title IX)
* The Corporate Fraud Accountability Act of 2002 (Title XI).

(1) The Corporate Responsibility Act (Title III)

In §302, “Corporate Responsibility for Financial Reports”, the CEO and the CFO are required to
prepare a statement to accompany the audit report to certify the

“appropriateness of the financial statements and disclosures contained in the periodic report, and that

those financial statements and disclosures fairly present, in all material respects, the operations and

financial condition of the issuer.”
A violation must be knowing and intentional to give rise to liability. As an example of how this
standard may provide accused officers with a defense, one need only look at the HealthSouth
lawsuit. Richard M. Scrushy, former chairman and CEO of HealthSouth Corporation, has argued
that his financial executives were the ones responsible for his company’s $2.5 billion accounting
fraud. Scrushy has claimed that he only signed off on fraudulent accounting figures because he
“unknowingly” trusted the five CFOs who had served under him. His argument may serve to
provide him with a non-guilty verdict.
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The criminal fraud provisions of this section make a distinction between a CEO who “knowingly” authority to prohibit any person who has violated section 10(b) or the rules or regulations from
signs off on inaccurate financial statements and one who does so “willfully and knowingly.” serving as an officer or director of a registered company. ”

“Knowing violations” are punishable by up to 10 years in jail and $1 million in fines, while those . . . . . . . o
individuals who sign inaccurate statements “willfully and knowingly” face 20 years and a $5 million For additional information regarding attorney sanctions, the following materials may be insightful:
fine. *  Attorney-Client Privilege in the Corporate Setting, Fact Sheet, at 27, Quinn

Emanuel Urquhart Oliver & Hedges, LLP, available ar:
http://www.acca.com/chapters/socal/program/corpattyclient.pdf.

* Stanley Keller, SEC Implements Standards of Professional Conduct for Attorneys,
ACC and Palmer & Dodge LLP, available ar.
http://www.acca.com/legres/corpresponsibility/307/summary.pdf

The Sarbanes-Oxley Act also allows for the redirection of civil penalties paid by violations.
Previously, all civil penalties were paid into the U.S. Treasury. Under the §308, “Fair Funds for
Investors” provision, the SEC has the authority to direct civil penalties to defrauded investors.
Examples of the use of this provision:

*  WorldCom, Inc., agreed to satisfy its civil penalty obligation by paying $500 million
in cash and $250 million in stock to defrauded investors.

*  Merrill Lynch will pay investors $80 million,

*  JP Morgan Chase ($135 million), and

¢ Citigroup ($120 million).

(2) The Corporate and Criminal Fraud Accountability Act (Title VIII)

“Anyone who knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or makes a false
entry in any record, document, or tangible object with the intent to impede, obstruct, or influence
the investigation or proper administration of any matter within the jurisdiction of any department or
agency of the United States can be fined, imprisoned for up to 20 years, or both™"

§807 states that anyone who knowingly executes, or attempts to execute, a scheme or artifice to
defraud any person in connection with a securities issue or attempts to obtain, by means of false or
fraudulent pretenses, representations, promises, money, or property, in connection with the
purchase or sale of any security, can be fined, or imprisoned up to 25 years, or both.

3) The White-Collar Crime Penalty Enhancements Act of 2002 (Title IX)

Individual corporate officers or employees who certify a financial statement (required under §302)
knowing that the periodic report accompanying the statement does not comply with this section can
be fined up to $1 million, imprisoned up to 10 years, or both. If found to have done so “willfully,”
the penalty shall be increased to a fine up to $5 million and imprisonment up to 20 years, or both.”

3) The Corporate Fraud Accountability Act of 2002 (Title XI)

§1102 of Title XI can also be used to prosecute corporate officials. Individuals who corruptly alter,
destroy, mutilate, or conceal a document with the “intent to impair the object’s use in an official
proceeding”, can be fined, imprisoned up to 20 years, or both. This rule also applies to those who
obstruct, influence, or impede any official proceeding, Under §1106 fines rose from up to $1 million
/ 10 years to $5 million and up to 20 years in prison. The SEC also was provided with the
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XI1.Additional Resources

ACU Resources

Green Eye Shades For Lawyers: A Toolkit, ACC Docket 23, no.3 (March 2005): 62-67
http://www.acca.com/protected/pubs/docket/mar05/toolkit.pdf

Danette Wineberg and Philip H. Rudolph, Corporate Responsnblhty What Every Lawyer Should
Know, AC at
http://www.acca. cum/pl0tected/pubs/doLket/may04/suual pdf

Peter Connor, If The Other Hat Fits- Wear it: A Guide To Effective Business Partnering, ACC
Docket, 22, A 9 (October 2004): 88-102 availabl at

h&&p#/-wwvw—aee}wm/protcLted/pubs/dogket/uct04/parmer pdf

John K. Villa, Investigative Attorneys and the Reportmg Obllgatlons Under the SEC’s Professmnal
Conduct Rule

John K. Villa, Ethics & Privilege: Hidden Storms for Those in Safe Harbors: The SEC’s
Professional Conduct Rules and the Fe: ebruary
2004): 81-85 available at http]/www.az.ca.com/protcctcd/pubs/dockct/fcb04/cthics.pdf

Broc Romanek and Kenneth Winer, The New Sarbanes- Oxley Responsibility Standards, ACCA
Docket 21, no. 5 :
http:/[www.acca.com/protect */pubs/dockct/m]03/stand1rd1 .php

Richard F. Ober Jr. and Michael Parish, Maybe You Need a Lawyer: Does the Sarbanes-Oxley Act
Make the SEC Your Client ACC Docketr 21, no. 4 (April—2003):70-85, available at:
krrn [ aramaracea m/r\r tected nnl-\ Idocket/am03/client2 nlqn

Joanne L. Bober, J. Alberto Gonzalez-Pita, et al. Closing Program: When “Jeopardy” Is No Longer
a Game Show: SafeguardlngAga[nst Personal, Professional, & Fiduciary Liability, 2004 ACC Annual
Meeting presentation,available at heep://wwav.acca.com/am/04/cmpublic/closing.pdf

Lisa Change, Selena L. LaCroix, et al., Whistle While You Work: Ethical, Flducnary, & Other
Dilemmas Facing Over SOX’ed In-house Lawyers, 2004 ACC Annual Meeting p ion
available at http://www.acca.com/am/04/cm/308.pdf-

Margaret M. Forman, Kerry A. Galvin, et al., Defining the Role of In-house Lawyers in Governance,
2004 ACC Annual Meeting presentation, available at http://www.acca.com/am/04/cm/711.pdf

Other Resources

*  ABA Model Rules of Professional Conduct, at Rule 1.13: Organization as Client,
In-house Comnsel availy l[_? g at' ¢ a‘/l{wwwb%lhane[ org/cpr/mrpc/new_rulel_13.pdf
Association of'Co z%egr estional Conduct, at Rule 1.6: Confidentiality of
Materials A0 110 leo,zfmxazfgﬂm,u‘z&m Usreabaneuore/eprimipeinew rulel Gpdh
Copyright © 2005 ACC.
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* American Bar Association’s Revised Model Rules of Professional Conduct 1.6 &
1.13, News Release (August 20, 2003), available ar:
http://www.acca.com/protected/comments/professionalconduct.pdf

* ABA Adopts New Model Rules Affecting In-House Practice, News Release, ACCA
(August 15, 2003), available at:
http://www.acca.com/protected/comments/abamodelrules.pdf

*  Brett B. Coffee, Professionals, Core Values and Sarbanes-Oxley: A Critique, The
Attorney-CPA (Oct. 2004)

*  Kathryn M. Fenton, Counseling the Corporation Post-Sarbanes-Oxley: Ethics and
Professionalism Issues For In-house and Outside Counsel, Jones Day, available at:
http://www.acca.com/protected/legres/corpresp/counselingcorporation.pdf

*  Dhillip E. Karmel, Bryan Cave LLP, SEC Disclosure Requirements for Environmental
Liabilities and the Impact of Sarbanes-Oxley Act, Practicing Law Institute, 499
PLI/REAL 203 (November 2003)

*  Giovanni P. Prezioso, Public Statement by SEC Official: Letter Regarding
Washington State Bar Association’s Proposed Opinion on the Effect of the SEC’s
Attorney Conduct Rules, Gen. Couns. Mem. (July 23, 2003) available at:
www.sec.gov/news/speech/spch072303gpp.htm

* Securities and Exchange Commission Final Rule: Implementation of Standards of
Professional Conduct for Attorneys, 17 C.E.R. pt. 205 (2002), available at:
http://www.sec.gov/rules/final/33-8185.htm

*  Laurence Stuart, [n-House Counsel as Corporate Cop—Up the Ladder or Down the
Chute, (Baker & McKenzie 2003), available at:
http://www.acca.com/protected/legres/ethics/corpcop.pdf
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XIII. Sample Policies

A.  Sample: Procedures For Complaints Regardin§ Accounting,
Internal Accounting Controls Or Auditing Matters”

Introduction

The Audit Committee of Company, Inc. (the "Company") secks to facilitate disclosure regarding
accounting and auditing matters, encourage proper individual conduct and alert the Audit
Committee to potential problems relating to accounting or auditing matters before they have serious
consequences. Accordingly, the Audit Committee has established the following procedures for the
receipt, retention and treatment of complaints received by the Company regarding accounting,
internal accounting controls or auditing matters, and for the confidential, anonymous submission by
employees of concerns regarding questionable accounting or auditing matters.

Procedures for Complaints

A. Scope of Matters Covered by These Procedures

These procedures relate to complaints or concerns regarding accounting, internal accounting
controls or auditing matters of the Company ("Complaints"), including, without limitation, the
following:

o fraud or deliberate error in the preparation, evaluation, review or audit of any financial
statement of the Company;

o fraud or deliberate error in the recording or maintaining of financial records of the Company;

o deficiencies in or noncompliance with the Company's internal accounting controls;

o misrepresentations or false statements to or by an officer of the Company or an accountant
regarding a matter contained in the financial records, financial reports or audit reports of the
Company; or

o deviation from reporting of the Company's financial condition as required by applicable laws
and regulations.

B. Submission and Receipt of Complaints
1. In General

A person with a Complaint should promptly report the Complaint in writing to the Company's
General Counsel. Complaints may, however, be submitted telephonically or in person. Electronic
submissions may be emailed to [ @companyname.com]. The General Counsel will
maintain the confidentiality and anonymity of persons making Complaints to the fullest extent
reasonably practicable within the legitimate needs of law and any ensuing evaluation or
investigation.

In-house Counsel Standards Under Sarbanes-Oxley
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2. Anonymous Complaints Hotline

Employees who have Complaints may, rather than submitting such Complaints directly to the

General Counsel, submit them confidentially and anonymously by contacting [Anonymous

Complaints Hotline Provider]. [Provider] is an independent third party that the Company has

hired to receive anonymous Complaints from Company employees and coordinate the delivery of

such Complaints to the Audit Committee or appropriate Company personnel. [Provider] may be

reached by telephone at The address for writing to [Provider] is:
. Employees may also contact [Provider] by e-mail at .

C. Content of Complaints

To assist the Company in the response to or investigation of a Complaint, the Complaint should be
factual rather than speculative, and contain as much specific information as possible to allow for
proper assessment of the nature, extent and urgency of the matter that is the subject of the
Complaint. It is less likely that the Company will be able to conduct an investigation based on a
Complaint that contains unspecified wrongdoing or broad allegations without verifiable evidentiary
support. Without limiting the foregoing, the Complaint should, to the extent possible, contain the
following information:

o the alleged event, matter or issue that is the subject of the Complaint;
o the name of each person involved;

o if the Complaint involves a specific event or events, the approximate date and location of
each event; and

o any additional information, documentation or other evidence available to support the
Complaint.

D. Retention of Complaints

Written copies of all Complaints shall be kept in a Complaint file. [Copies of Complaints and the
Complaint file shall be maintained in accordance with the Company's document retention policy.]

E. Treatment of Complaints

A copy of all Complaints shall promptly be forwarded to the Audit Committee. The General
Counsel shall evaluate each Complaint and may, in consultation with the Audit Committee,
conduct an investigation based upon a Complaint. The Audit Committee may, in its discretion,
appoint a person other than the General Counsel to initiate and direct an investigation, including an
outside attorney or consultant. The Audit Committee may, at any time, request a briefing regarding
any investigation of a Complaint and any findings regarding a Complaint. The Audit Committee
shall have full authority to determine the corrective action, if any, to be taken in response to a
Complaint and to direct additional investigation of any Complaint.

F. Confidentiality/Anonymity

The Company shall maintain the confidentiality or anonymity of the person making the Complaint
to the fullest extent reasonably practicable within the legitimate needs of law and of any ensuing
FXM%&&JW&%@%@%dJr%ﬁL&EME{V“ requirements may not allow for complete anonymity.

e to proceed with or properly conduct an investigation
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will be initiated in response to an anonymous Complaint due to the difficulty of interviewing
anonymous complainants and evaluating the credibility of their Complaints. In addition, persons
making Complaints should be cautioned that their identity might become known for reasons outside
of the control of the Company. The identity of other persons subject to or participating in any
inquiry or investigation relating to a Complaint shall be maintained in confidence subject to the
same limitations.

G. Protections from Retaliation

Employees are entitled to protection from retaliation for having, in good faith, made a Complaint,
disclosed information relating to a Complaint or otherwise participated in an investigation relating
to a Complaint. The Company shall not discharge, demote, suspend, threaten, harass or in any
manner discriminate against an employee in the terms and conditions of employment based upon
any lawful actions of such employee with respect to good faith reporting of Complaints,
participation in a related investigation or otherwise as specified in Section 806 of the Sarbanes-
Oxley Act of 2002. An employee's right to protection from retaliation does not extend immunity
for any complicity in the matters that are the subject of the Complaint or an ensuing investigation.

These procedures are in no way intended to limit the rights of employees to report alleged violations
relating to accounting or auditing matters to proper governmental and regulatory authorities.

B.  Sample: Whistle Blowing Policy and Procedures”

It is the policy of Corporation and that of its Board of Directors that no employee shall be
discharged or discriminated against with respect to compensation, terms, conditions or privileges of
employment because the employee (or any person acting pursuant to the request of the employee)
informs either management, the Board of Directors, the Securities and Exchange Commission, or
the U. S. Attorney General regarding a possible violation of any law or regulation by the Company
or any director, officer or employee, or for expressing any concerns about any questionable
accounting, internal accounting controls or auditing matters.

In connection with the above, the Audit Committee of the Board of Directors has established the
following procedures:

Under the Code of Ethical Conduct, employees are encouraged to discuss any concerns they have
regarding compliance with laws and regulations or other violations of the Code of Ethical Conduct,
directly with their manager or, in the alternative, with the General Counsel, who acts as the
Company’s ethics officer. However, employees may also submit at any time any concerns regarding
questionable accounting, internal accounting controls or auditing matters, or any other possible
violations of law, by submitting them anonymously in writing to “Executive Offices - Internal
Communications”, . Communications addressed in this manner will be opened by
the Company’s Assistant Secretary, who will discard the envelope without reading the contents and
then forward the contents to the Corporate Secretary. The Corporate Secretary will review the
contents and report on them directly to the Audit Committee of the Board of Directors.
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In the alternative, employees or third parties who wish to express any concerns directly to the Board
of Directors may do so by sending them in writing addressed to “Non-management Directors”, care
of the Corporate Secretary at the Company’s headquarters at,

The Corporate Secretary will document and retain all complaints or concerns expressed by
employees or third parties regarding possible violations of law or questionable accounting,
internal accounting controls or auditing matters and shall report such complaints or
concerns directly to the Audit Committee of the Board of Directors.

C. Sample “Up-the-ladder” Company Policy™

Date: June 4th, 2005

Subject: Sarbanes-Oxley "Up the Ladder" Reporting
From: The Office of the General Counsel

To: All Members of the Company Legal Team

As you all are aware, Section 307 of the Sarbanes-Oxley Act required the U.S. Securities and
Exchange Commission (“SEC”) to adopt “standards of professional conduct for attorneys.”

The SEC has issued final rules, codified at 17 CFR Part 205, which become effective August 5,
2003. The full text of the rules is available at www.sec.gov/rules/.

This memo is for the purpose of making you aware of these rules and informing you of Company’s
(including any subsidiary) policies in this regard.

1. The SEC rule requires attorneys who become aware of “evidence of a material violation” by the
company or “any officer, director, employee or agent” of the company to report that matter as

required by the rule. See 17 CRF § 205.3(b)(1).

2. There are two alternative methods of reporting set forth in the rules.

A. An attorney should report evidence of a material violation to a “supervisory
attorney.” For Johnson Controls, this would mean that outside counsel and our in-house
Group Counsels, Staff Attorneys or other attorneys should report violations to the
appropriate business unit General Counsel. A list of the business unit General Counsels
with contact information, is attached. If the business unit General Counsel cannot
provide an “appropriate response” within a reasonable time, either the business unit
General Counsel or the reporting attorney should report the matter to the Office of
General Counsel of the Corporation.

B. An attorney may also report evidence of a material violation directly to the

Qualified Legal Compliance Committee (QLCC) of the Board of Directors. A list of the
current members of this committee is also attached. Although the QLCC is an
alternative allowed under the rules, it is our expectation (and strong preference), that

In-house Counsel Standards Under Sarbanes-Oxley
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most matters be reported up through the Law Department as outlined in the first
alternative.

3. The SEC rule applies to all in-house lawyers employed by Johnson Controls, Inc. or any of its
subsidiaries and to U.S. admitted outside counsel. There are certain exceptions which may exempt
non-US admitted outside counsel. However, the principles reflected in the new SEC rule are
consistent with Johnson Controls’ policy and we expect our outside lawyers in all jurisdictions to
report matters of serious concern they encounter in the course of their representation to appropriate
members of JCI management and to the local representative of the JCI Law Department.

4. We will require annual certifications from all of our in-house attorneys that they are familiar with
the SEC rules (as amended and modified from time to time) and agree to abide by them. Please sign
the attached certification and return it to Sue Christianson by September 30, 2005.

Person, Senior Vice President,

Person, Deputy General Secretary and General Counsel Counsel and Assistant Secretary

D. Up-The-Ladder-Chart Under Sarbanes-Oxley”

ThBroaspr@blmset $dsndahisigndelwbatcs@der al., Whistle While You Work: Ethical, Fiduciary, and Other
Bsdecintian b SonXsell]Imi2086 Lawyers, (Oct. 2004), 2004 ACC Annual Meeting, available at:
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Successful Partnering Between Inside and Outside Counsel
Robert L. Haig, Editor in Chief Counsel
Database updated October 2003
Accepted by:
Chapter 35. Internal Investigations

by, Thomas P. Hester, William H. Baker, and, Steven F. Molo

[Expert]
Table of Contents

[FN1]. See Dan K. Webb, Robert W. Tarun, Steven F. Molo, Corporate Internal Investigations § 10.04[4] (1993).
§ 35:33. FORM: ENGAGEMENT LETTER FOR EXPERTS See also Chapter 72 "Environmental Law" at infra § 72:48 for an illusrative engagement letter for a consultant.

Dear [expert]: Copyright West, a Thomson business

This will confirm the arrangement agreed to between our firm and you whereby you will assist us in
rendering legal advice to our client, Stone Age Micro.com. You are authorized to send your bills directly to
Madeline Alexander, Senior Vice President and General Counsel at Stone Age.

SPARTNER § 35:33
END OF DOCUMENT

You have agreed that our firm will use the following individuals at the rates set forth below in connection
with this matter:

[Insert Rates and Individuals]

You will work at our firm's exclusive direction in providing [expertise] services as may be relevant to our
representation of Stone Age in the [describe matter] and will report to us. All communications between you and
Stone Age, as well as communications between you and any attorney, agent or employee acting in its behalf,
shall be regarded as confidential and made solely for the purpose of assisting counsel in giving legal advice to
Stone Age. You will not disclose to anyone, without our written permission, the nature or content of any oral or
written communication, nor any information gained from the inspection of any record or documents submitted
to you; and that you will not permit inspection of any papers or documents without our permission. You will
treat all material provided to you or generated by you in the course of this engagement as highly confidential.

All work papers, memoranda, charts, records or other documents, regardless of their nature and the source
from which they emanate, shall be held by you solely for our convenience and subject to our unqualified right to
instruct you with respect to possession and control. Work papers prepared by you, or under your direction,
belong to this law firm.

You will immediately notify this law firm of the happening of any one of the following events: (a) the
exhibition or surrender of any documents or records prepared by or submitted to you or someone under your
direction, in a manner not expressly authorized by this law firm; (b) request by anyone to examine, inspect, or
copy such documents or records; (c) any effort to obtain any theories, opinions, facts, data, information or other
materials within your possession, custody or control which have been disclosed or provided to you or generated
by you in connection with this engagement; (d) any attempt to serve, or the actual service of, any request for
production of any documents or records. Upon request you will immediately return all documents, records and
work papers to us.

Nothing in this agreement shall be construed as prohibiting a disclosure pursuant to a court order.

Please indicate your acceptance of the terms of this letter by signing one of the enclosed copies and
returning it to me. [FN1]

Very truly yours,

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works. Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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VP, Legal & Business Affairs
Travelex Americas (4 years)

McMillan Binch and Goodman and Carr (3 Y% years)
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# South Africa - 1996
# Ontario - 2001
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Role as in-house counsel

& CEO of Reebok once quipped to his general
counsel:

“I hate lawyers — not you, Jack; you don’t count.”
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Role as in-house counsel

& What is the role of in-house counsel?

@ Primarily — advance the needs of the
corporation

e Until the 1970’°s — essentially a conduit between
the corporation and outside counsel
» Work — mostly routine
@ Today - role has evolved
- full scale legal services
» involvement in business decisions
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Role as in-house counsel

@ Role includes
& Compliance
e Risk management
& Managing litigation
& Trusted adviser
e Corporate Commercial/ M&A
& Controlling legal costs
e Selecting and managing outside counsel
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Role as in-house counsel Requirements for engagements with
@ Law firm selection criteria? outside counsel

& Technical legal skills @ Engagement letter
& Value added services (e.g training) e Governs relationship
¢ Flexibility & Clarifies parties’ expectations
& Accessibility and responsiveness & [s subject to ethical rules and law of contract
# Predictable pricing/value for money @ Should not simply be a matter of “filling in the
@ Can the firm apply the law to the facts and blanks”

render practical legal advice?
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Requirements for engagements cont. Requirements for engagements cont.

& Engagement letters should include & Examples of Bundling
e Objectives e 8.50 hours
® Scope of work and timetable for delivery Office conference regarding evaluating reverse-FOIA issues in
e Responsible lawyer(s) connection with airport procurements; exchange email
» Fee/billi correspondence regarding same; review applicable open records
e Fee/billing arrangements legislation regarding same.
e Staffing guidelines

& Outside counsel guidelines e 5.50 hours
e Frequency of bills (e.g monthly) Review and revise discovery responses; telephone conference with
@ Format of bills (e.g no bundling) client; direct additional associate research on Plaintiff’s motion to
e Changes in rates and fees strike affirmative defenses; review same; continue drafting and
o Staffing, etc revising brief; review client documents.
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Billing Billing
@ Traditional — hourly billing @ Alternative — all other forms of billing

Discounted hourly rates
Blended hourly rates

Bulk (volume) hourly rates
Partner - based rates
Capped rates
Value/retrospective (task based) billing
Contingency billing
Incentive billing

Phased billing

Fixed fee billing

Retainers

& Not dependent on the type of service

o ® o 0 6 W

5 b »

& W
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Billing Billing
% The Challenge: 2 Firms:

@ Favour hourly rate billing
@ Reluctant to switch to alternative billing
@ Only agree to discounts based on volume

@ 84% of in-house counsel rely on hourly rates
for a median of 75% of their outside counsel
work™

® 4.9% of in-house counsel reported no resistance

from firms to alternative billing* 2 When should you use Alternative Billing?

Type of project/work

Goals

Budget

Firm willing to negotiate alternative billing

[* http://www.acca.com/Surveys/partner/2004]

@ W ®»
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Billing
e General Principles
= Customize your fee arrangements
- Avoid a “one size fits all” approach
- examples:
» complex litigation (contingent fee)
» Routine litigation (fixed fee)
» Transactions (bulk hourly rate/incentive fee)
» Be prepared to share the risk with counsel

= Search for a predictable fee arrangement that both
parties can accept

« Change your fee arrangements — if circumstances
change
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Billing
« Be sensitive to counsel’s needs

» The success of your relationship with counsel
depends on a mutual understanding of objectives

- Work with counsel to align your goals and avoid
conflicting interests

= Continually monitor the effectiveness of your fee
arrangements with counsel

« Continuity with counsel will assist you with
alternative billing

» Document your fee arrangements clearly
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Alternatives? Conclusion

@ There are alternatives in appropriate

) @ The key to effective relationship
circumstances

e Communication — firm understands your

@ Contract/temp lawyers business, your drivers and your objectives

@ Part time lawyers ¢ Credibility — you trust what firm says

@ Offshore legal services e Reliability — firm delivers the right service at
the right time and at the right price

& Commitment — firm is focused on your best
interests
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