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Faculty Biographies

Charles E. Garner IT

Charles E. Garner 11 is principal, investment and development for CIM in Bethesda, Maryland. He
is responsible for CIM's investment activities in the eastern United States and is a member of CIM's
investment committee and asset management committee. His responsibilities include sourcing and
structuring investments, managing joint venture relationships and overseeing value creation
strategies, project operations, and dispositions. He joined CIM after working closely with CIM in
various capacities, including originating Federal Realty's partnership with CIM and managing that
relationship for Federal Realty.

Mr. Garner has 18 years of real estate experience and has been involved in over $1.5 billion of real
estate transactions including the acquisition, joint venture investment, disposition and equity, and
debt financing of more than 100 properties nationwide. Prior to joining CIM, Mr. Garner was
senior vice president with Walker & Dunlop, vice president, acquisitions with Federal Realty
Investment Trust, vice president and treasurer with The Stout & Teague Companies and began his
career as a CPA in the Washington, DC office of PricewaterhouseCoopers.

Mr. Garner holds a B.S. degree from Tulane University's A.B. Freeman School of Business.

Daniel L. Goodkin

Dan Goodkin is the principal, general counsel of CIM Group, Inc. in Hollywood, California. He is
responsible for, among other things, overseeing the company's legal/risk management issues,
including, advising the company on the structuring of its investments, drafting the company's
contracts as to their allocation of risk between CIM and its affiliates, borrowers, partners, tenants,
licensees, vendors, professional service providers, and contractors, and developing the company's
policies and procedures. Mr. Goodkin is also responsible for negotiating with the company's insurers
and obrtaining coverage and policies that properly reflect the company's risk.

Prior to joining the CIM as a principal, Mr. Goodkin was a real estate and construction litigator

and trial attorney and was the chair of his firm's real estate and construction litigation department.
As part of his practice, he litigated cases on such varied topics such as real estate finance,

partnership, construction, homeowner association, broker, and landlord-tenant disputes. Mr.
Goodkin was previously voted one of Southern California's super lawyers in the real estate section of
Los Angeles Magazine.

Mr. Goodkin is a member of the executive committee and current editor of the Real Property
Review of the real estate section of the Los Angeles County Bar Association. Mr. Goodkin has also
presented multiple seminars in his area of expertise for other real estate and construction
practitioners and trade groups.

Mr. Goodkin received his BA in Economics from the University of California Los Angeles and
received his JD from Loyola Marymount University.
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Philip W. Lee

Philip W. Lee is senior counsel for Nationwide Insurance in Columbus, Ohio. His responsibilities
include advising various Nationwide business units and affiliates on a wide range of legal issues
related to facilities management and real estate investments, including commercial mortgage loans,
loan work-outs and foreclosures, real estate sales and acquisitions, leasing, construction, and
environmental issues.

Prior to joining Nationwide, Mr. Lee was an associate with the law firm of Thompson Hine LLP, in
Columbus, Ohio, where his practice focused on environmental law, zoning, and commercial real
estate transactions. Before becoming an attorney, he was the founder and president of SiteScan, Inc.,
an environmental consulting company.

Mr. Lee is a former member of the board of directors of the Central Ohio chapter of the National
Association of Industrial and Office Properties (NAIOP) and is currently an adjunct professor at
Columbus State Community College where he has taught both environmental law and general real
estate law. He is a co-author of Environmental Due Diligence for Commercial Lenders a reference
book that was first published by Warren Gorham & Lamont in 1996.

Mr. Lee received a B.S. from Ohio University in Athens, Ohio and his law degree from the Capital
University Law School in Columbus, Ohio.
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Acquidsitions & Dispositions
@ Key Clauses

Confidentiality Agreements, Letters of Intent, Exclusive
Negotiation Agreements, Pre-Negotiation Agreements

Purchase Price, Terms & Timing of when to go “Hard”
Representations and Warranties (Property vs. Entity)

Due Diligence Period & Purpose (Free Look or to Confirm
Specifics)

Conditions Precedent to Closing

Termination Rights

Default Remedies (Liquidated Damages vs Specific Performance)
Assumption of Occurrences/Assignment of Insurance Policies
Assignment of Contracts relating to Construction
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Association of Association of
/ CC Corporate Counsel / CC Corporate Counsel

) . : =) If our proposals as set forth above are acceptable to you, we would
<@ YOU may aISO Want tO |nCI Ude thlS Ianguage appreciate your signature on the enclosed copy of this letter indicating that
; LO| you are in accord. At such time as you have signed this letter, wewill
In your ' proceed to prepare a draft Purchase Agreement embodying the terms hereof;
. however, this letter should not be construed by you as an offer to purchase or
@ expressly reserves theright, at ahinding agreement for the sale of the Property. Rather, it is an expression of
; ; ; . our current interest in purchasing the Property in accordance with the terms
its sole discreti on, to I‘ej ect any or all and conditions set forth above. Any actions taken and expenses incurred prior
expr ons of interest or offers with respect to to entering into a Purchase Agreement are taken at a party's own risk, and will
. g not be deemed to evidence the existence of a contract, nor shall they give rise
the PI"OpOSQd Transaction and/or to terminate to any clam against the other, including without limitation any claim for
. . . . . reimbursement of such expenses. The parties each expressly assume the risk
discussions with any person at any ti me, with that during any negotiation they may incur fees and/or expenses, or that they
i i i i i may forego other business opportunities or transactions, as a result of the
or without notice and there is no obl Igatl Or_] on transaction contemplated herein. The fact that they may incur such expenses,
behaf of CIM to negotiate and/or to negotiate and/or forego such opportunities, shall not, under any circumstances, give rise
. . to a claim against the other, nor shall this |etter or any other conduct of Buyer
Iin good faith whatsoever. constitute any form of estoppel to require, or commitment to include, within
the Purchase Agreement, any provisions herein.
SuphrcrUsing Campliancs o & Compete Advaniage Oobe 1719, Marriot Wardman Park Hotd Sipahat Uang Compliance o & Campetiive Advontage oobe 1719, Mariot Werdman Park Hod
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Termination Clause Termination (continued)

& This Agreement shall terminate automatically and without fee or penalty (a) upon a sale & 111 Final Accounting.

of the entire Property, (b) upon any termination of the Developer's Affiliate as the
Operating Member under the Operating Agreement, or (c) upon the consummation of
any Buy-Sell in which Managing Member is the Purchasing Member. Owner shall have
the further right, by written notice to Developer, to terminate this Agreement, without
fee or pendlty (x) for Cause, (y) at any time after the 3rd anniversary of the date of this
Agreement or (z) should Developer fail, based on Developer’'s breach of an express
covenant of this Agreement (and therefore not as aresult of any violation of the DDA as
of the date of this Agreement), to achieve any of the deadlines set forth in the DDA for
the Block 3 Site not later than that date which Owner reasonably determines is
necessary to permit Owner sufficient time to remedy such failure and achieve the
progress milestone in timely fashion, upon no less than thirty (30) days prior written
notice to Developer, which termination shall be effective as of the date set forth in any
notice of termination delivered to Developer. Developer shal have the right, by written
notice to Owner, to terminate this Agreement, without fee or penalty upon any material
breach of this Agreement by Owner (provided that such breach is not the result of any
breach of the Operating Agreement by the Operating Member), upon no less than thirty
(30) days' prior written notice to Owner, which termination shall be effective as of the
date set forth in any notice of termination delivered to Owner. No such terminations
shall affect the right of either party to exercise all rights and remedies provided under
Applicable Law, including the right, if applicable, to seek damages from the other party
after atermination based on any breach of this Agreement.

&

Within sixty (60) days of the termination of this Agreement (the

“Post-Termination Period”), Developer shall be obligated to deliver
to Owner a final accounting, which shall cover the period from the
date of this Agreement to the termination date (and which shall
specifically identify any and all expenses which have been incurred in
connection with the Project as of the date thereof but which have yet
to be paid); provided, however, that if such termination date shall be a
date other than the last day of a calendar month, the final accounting
shall be prepared as of the last day of the month in which such
termination occurs. The final accounting shall be audited by a
consultant retained by Owner in accordance with Section 6.19 below.
12 General Assistance.
During the Post-Termination Period, Developer shall otherwise assist
Owner and any other person designated by Owner in any manner
which Owner shall reasonably require to become familiar with the
Project and all matters relating thereto.
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"It is established that a provision in a contract or arule of law
against assignment does not preclude the assignment of money
due or to become due under the contract [citations] or of money
damages for the breach of the contract." (Trubowitch v. Riverbank
Canning Co. (1947) 30 Cal.2d335, 339-340[182 P.2d 182].)
Cases and commentators have applied this principle to the
assignment of benefits under an insurance policy. (See Westail
Terminals Co. v. Harbor Ins. Co. (1999) 73 Cal.App.4".634, 641
[86 Cal.Rptr.2d 636]; Quemetco, supra, 24 Cal.App.4th at p. 502;
Greco v. Oregon Mut. FireIns. Co., supra, "191 Cal.App.2d at p.
682; Croskey et al., Cal. Practice Guide: Insurance Litigation (The
Rutter Group 2002) 1 7.431, p. 7A-114

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

IXCC st
Assignment of Insurance

@ Indemnities. Seller hereby agreesto indemnify, protect, defend and
hold harmless Buyer from and against any and all claims, liabilities,
losses, costs, damages, or expenses (including, without limitation,
reasonable attorneys' fees and costs) arising out of or resulting from
any occurrence, or any breach or default by landlord under the terms
of the Tenant Leases first arising, prior to the Effective Date. Buyer
hereby agrees to indemnify, protect, defend and hold harmless Seller
from and against any and all claims, liabilities, losses, costs, damages
or expenses (including, without limitation, reasonable attorney’ s fees
and costs) arising out of or resulting from any occurrence, or any
breach or default by Buyer under the terms of the Tenant Leases first
arising, on or after the Effective Date.

@ Assumption. With respect to the Tenant Leases and the obligations
of the Landlord thereunder, Buyer hereby assumes the obligations of
the Landlord under the Tenant L eases with respect to those acts,
omissions and circumstances first occurring after the Effective Date.
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Development/Entitlement/Costs
& Key Clauses

e Duties and scope of work

The term & termination rights

Type and amount of personnel and services to be performed,
including the hiring of consultants

The hiring of the entitlement team
Working with the redevel opment agency
Obtaining permits

Construction management
Inspection/reporting

Sale of units

Quiality control

Scope of authority

Provisions related to fees

e Cost overruns and audit rights

@ Development Member’ s Position
@ Managing Member’s Position

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
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ME:\A&“ iation of
Corporate Counsel

Finance/L oans
@ Key Risk Management Clauses In Commercial Mortgage L oans
- Defaults & Remedies
= Property Insurance
s Escrow Accounts
= Indemnities
s Non-Recourse Provisions & Carve-Outs

@ Lender’'s Position
e Maintain the Collateral
e Make Paymentson Time
e Keepthe Collateral Adequately Insured

@ Borrower's Position

Get Notice of Defaults & Opportunity to Cure
Non-Recourse w/No Carve-Outs

Flexibility in Leasing

Prompt Responses from Lender
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Assodiation of Assodiation of
/ CC Corporate Counsel / CC Corporate Counsel

Design/Construction |nsurance & Bonding

@ Key Risk Management Provisions In Design & Construction Contracts & Property Insurance
e Insurance & Bonding = Liability Insurance
e Default & Termination @ Errors & Omissions Insurance
¢ Payment Schedule @ BuildersRisk Insurance
 Delays @ Payment Bonds
@ Performance Bonds
ACC's 2005 Annual Mesting: Legal Underdog to Corporate ACC's 2005 Annual Megting: L egal Underdog to Corporate
Superhero—Using Compliance for a Compelitive Advantage October 17-19, Marrioit Wardman Park Hotd Superhero—Using Compliance for a Compeitive Advantage October 17-19, Marrioit Wardman Perk Hotd
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Default & Termination Payment Schedule

@ What constitutes a default? & When is payment made?
@ How do you declare a default? & How ispay requested?
@ How long does it take to terminate the contract? @ What information is reguired in the pay request?

@ Can the owner terminate the contract w/o cause? @& What if thereisapay dispute?

@ If the owner terminates the contract, what is the contractor entitled to? @& What if apay request islate?
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Delays

@ Whatisajustifiable delay?

& Will there be an adjustment in the contract sum?
@ Will there be an extension of time?

@ How will delays be documented?

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
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IXCC it
Commercial Leasing

& Key Risk Management Clauses In Commercia Loan Documents

@ Insurance
& Indemnification

Other Important Risk Management Provisions:
- Compliance w/Laws
= Environmental Issues
= Destruction & Condemnation
s Default & Remedies
= Holdover

ACC'’s 2005 Annual Megting: Legal Underdog to Corporate

Superhero—Using Compliance for a Competitive Advantage October 17-19, Marriott Wardman Park Hotel

10



ACC's 2005 ANNUAL MEETING

m\r‘gwx iation of
Corporate Counsel

| nsurance Provisions

Landlord Tenant

LL wantstoinsure LL’sreal
property from any damage
(casualty) and to be protected from
liability arising from any event (an
act or omission), wherever it
occurs (on the leased premises or
elsewherein the building or in
common areas). LL does not want
toinsure T's property or protect T
from any liability.

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
Superhero—Using Compliance for a Competitive Advantage

T only wantsto insure T's
personal property (and
possibly T paid for by T)
from any casualty and to be
protected from liability arising
out of any event that occurson
the leased premises. T does
not wanttoinsureLL’s
property and T wantsto be
protected from liabilities
arising from events that occur
anywhere other than on the
leased premises.

October 17-19, Marriott Wardman Park Hotel
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| ndemnification
What isit?

&
&

[

A promise to reimburse another for aloss suffered because of athird party’s
act.

An indemnification from an insolvent company is worthless.

Both parties would like to be indemnified for everything and provide no
indemnification in return.

Neither party should have to indemnify the other for the negligent or criminal
acts or omissions of the other party, its employees, agents or contractors.
Resolution:

LL should indemnify T from those liabilities over which LL has control and
that are insured against (or that LL should be insured against). T should
indemnify LL from those liabilities over which T has control and that are
insured against (or that T should be insured against).

ACC'’s 2005 Annual Megting: Legal Underdog to Corporate
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/XCC it
Compliance w/Laws

e Who isresponsible for complying with which laws?

e Could LL or T incur liability due to the other party’ s failure to comply
with applicable laws?

e Representation or indemnification?

e ADA —Who isresponsible for making the leased premises ADA
compliant? What about the common areas? Isthis cost passed through as
an operating expense or isit a capital improvement?

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
Superhero—Using Compliance for a Competitive Advantage October 17-19, Marriott Wardman Park Hotel
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ME:\A&“ iation of
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Environmental |ssues

Are there pre-existing environmental concerns?

Could T be held liable for preexisting contamination?

What isthe LL’sremedy if aT contaminatesLL’s property?
What isthered risk? Tothe T? TotheLL?

ACC'’s 2005 Annual Megting: Legal Underdog to Corporate
Superhero—Using Compliancefor a Competitive Advantage October 17-19, Marriott Wardman Park Hotel
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Destruction & Condemnation Default & Remedies

@ If the building burns down, is destroyed in an earthquake or is taken by

eminent domain, what are the continuing obligations of LL and T under the & |If aredlly serious problem arises with the premises, withaT or withalLL,
lease? what can you do about it?
@ AstheT, canyou terminate your lease? @ |Islegal action your only recourse or do you have any practical remedies?
@ Isthere an abatement of rent? @& T’ sremedies areimportant, but often very limited.
@ DoestheLL haveto rebuild? & Mortgage restrictions.
@ How long doesthe LL have to rebuild?

ACC’s 2005 Annual Megting: L egal Underdog to Corporate ACC'’s 2005 Annual Megting: Legal Underdog to Corporate
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Holdover

=1

Y our current lease expires, but construction of your new premises is not
completed. Can you holdover in your current space?

What's it going to cost?

What are the risks?

If you don’t negotiate a holdover provision in your lease at commencement,
you are at the LL’s mercy.

From the LL’s perspective, you want to be able to recover damages if a
prospective tenant is lost when an existing tenant holds over or to be able to
proceed with alegal eviction if aquality tenant is waiting to occupy the space.

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
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Shifting Risk

& Claimg/Litigation waterfall

L3

e Identify what types of claims by investors, third parties, and entitiesin
privity of contract.

Indemnity

e Vicariousliability
e Liability for other’s negligence
e Shared liability

Exculpation/Limits of Liability

+ Waiver
¢ Limitation of remedies
e Limitation of damages

Insurance

e Professiona liability

e Generd liability

e EPLI

e Waiver of Subrogation

e Additional Insured Endorsements

e Preserving the Shifting of Risk with Policies and Procedures

ACC'’s 2005 Annual Megting: Legal Underdog to Corporate
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@ Potential Emal Notice: If any entity, & Potential Adviceto Clients or
whether as equity investor or lender, and any Employees:  Use the word “approve’ or

recipient of this pomnjunication have any “consent” when you are corresponding with
contractual relationship, whether pursuant to a .

: T T : about such matters. For example:
letter of intent, limited liability operating P — :
agreement, limited partnership agreement, loan _ pleasebeadvisedthat

documents or otherwise, then this communication approves your to begin the
is made in furtherance of that relationship and in for ", rather than
accordance with such documentation and shall “ , let’s get going with .

not be deemed to modify or amend the foregoing.
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Practical Advice Dealing with Principals &

other Business Representatives
& Know who you’ re dealing with—A good
reputation goes along way (as does a bad one)

@ Good professional assistance with relevant
experience (legal, business, environmental,
engineering, financial, etc.)—see the big picture,
know the goals and what is important, and be a
“dedl” lawyer

@ Try to be a“revenue item”

@ Come with awell thought out game plan and
make recommendations and/or decisions

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
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IXCC st
Practical Advice Dealing with Principals &
other Business Repr esentatives (continued)
@ Try to be proactive in educating business
people in terms of litigation risks—the law
is not black and white

& Keep the transaction structure simple (if at
al possible)

@ Know their objectives (and make yours
known)

@ Think REPEAT BUSINESS!

ACC’s 2005 Annual Megting: L egal Underdog to Corporate
Superhero—Using Compliance for a Competitive Advantage
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CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (this “Agreement™) is made this ___ day of

, 200_ by and between (“Receiving Party”, which
definition shall include any entity which such entity may represent or be represented by
with respect to the [describe the transaction] (the “Proposed Transaction®)), and
[name applicable entity] (collectively, “Disclosing Party”, which definition shall
include such entity’s management company, officers, employees, affiliates and any other
representatives), with respect to the Proposed Transaction.

1. Definitions of Terms & Conditions. Receiving Party declares its interest in
exploring the possibility of entering into the Proposed Transaction. It is understood
and agreed that certain business information proprietary to Disclesing Party, which
Disclosing Party considers confidential, may be provided or disclosed to Receiving
Party. In consideration of Receiving Party being granted access to the Confidential
Information (as defined below), Receiving Party agrees to the following terms and
conditions,

P(\ ( (:\wx iation of
Corporate Counsel

2. Term of Agreement. The term of this Agreement shall be for a twelve (12)
month period commencing on the date hereof. Any and all obligations of Receiving
Party set forth herein with respect to the Confidential Information shall survive any
termination of this Agreement for a period of four (4) additional years.

3. Definition of Confidential Information. Confidential information
(“Confidential Information”) shall mean any information, technical data, records,
. books of accounts, bank records, financial records, employee records, documents,

u w I On & A n S/V er S agreements, licenses, contracts, customer lists, operating statements, statements of
assets or operations, any other financials statements, architectural or engineering
information, banking information, management, partnership or related agreements, or
any other information related to Disclosing Party, provided by Disclosing Party
before or after the date hereof to Receiving Party or any of its employees, agents or
other representatives (collectively, “Representatives”), directly or indirectly, in
writing, orally or through the inspection of assets or records. The term Confidential
Information shall also include all notes, analyses, compilations, studies,
interpretations or other material prepared by Receiving Party or its Representatives
based, in whole or in part, on any information furnished by Disclosing Party.

Confidential Information does not include information which (a) is in Receiving
Party’s possession prior to or at the time of disclosure by Disclosing Party (as shown
by its records, immediately prior to the time of disclosure), (b) is public knowledge
ACC's 2005 Annual Mesting: L egal Underdog to Corporate prior to the disclosure to Receiving Party, (¢) after it has been disclosed by Disclosing
Superhero—Using Compliance for a Competitive Advantage October 17-19, Marriott Wardman Park Hote Party to Receiving Party, becomes public knowledge other than as a result of any
unauthorized disclesure by Receiving Party and/or its Representatives, or (d) is
approved for release by written authorization of Disclosing Party.
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4. Purpose of Confidential Information. Receiving Party and its Representatives
agree to use the Confidential Information solely for the express purpose of exploring
the possibility of entering into the Proposed Transaction. Receiving Party and its
Representatives will hold and treat this Confidential Information in the strictest
confidence and will not, directly or indirectly, disclose or permit anyone else to
disclose this Confidential Information or any part of the Confidential Information to
any other person or entity without prior written authorization of Disclosing Party, nor
will anyone use or permit the use of this Confidential Information in any fashion or
manner detrimental to or in conflict with the interest of Disclosing Party.

Receiving Party and its Representatives agree they will take reasonable security
measures and use reasonable care to preserve and protect the secrecy of and te avoid
disclosure or the use of the Confidential Information other than as permitted hereby.
Receiving Party and its Representatives agree to promptly advise Disclosing Party, in
writing, of any misappropriation or misuse by any person or entity of such
Confidential Information which may come to their attention.

5. Return of Confidential Information. Any Confidential Information which has
been furnished by Disclosing Party to Receiving Party will be promptly returned to
Disclosing Party by Receiving Party, accompanied by all copies of such
documentation made by Receiving Party or its Representatives, upon Disclosing
Party’s decision to terminate discussions regarding the Proposed Transaction.
Receiving Party and its Representatives will immediately destroy any documents,
analyses, memoranda, notes and any other writings that Receiving Party or its
Representatives may have prepared in connection with the Confidential Information:
(a) in the event Receiving Party does not proceed with the Proposed Transaction with
Disclosing Party within a reascnable time, or (b) at any earlier time upon written
notice from Disclosing Party.

6. Violation of Agreement. Nothing herein contained shall be deemed to limit or
restrict the rights of Disclosing Party to assert claims against Receiving Party and/or
its Representatives for violations of this Agreement by Receiving Party and/or its
Representatives. Receiving Party shall be liable for any violations of this Agreement
by its Representatives.

7. Legal Matters. IfReceiving Party or its Representatives are requested or
required (by oral questions, interrogatories, request for informatien documents in
legal proceedings, subpoenas, civil investigative demands or similar processes) to
disclose: (a) any Confidential Information, or {b) any information relating to its
opinion, judgment or recommendation concerning the Disclosing Party, it is agreed
that Receiving Party will provide Disclosing Party with prompt notice of such request
or requirement so that Disclosing Party may seck a protective order or other
appropriate remedy, waive Receiving Party’s and its Representative’s compliance
with the provisions of this Agreement, or both.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

8. Breach of Agreement. It is understood and agreed that money damages would
not be sufficient remedy for any breach of this Agreement by Receiving Party or its
Representatives and that Disclosing Party shall be entitled, without the requirement of
posting a bond or other security (which requirement Receiving Party and its
Representatives hereby waive), to specific performance and injunctive or other
equitable relief as a remedy for any such breach. Such remedy shall not be deemed to
be the exclusive remedy for any such breach of the Agreement, but shall be in
addition to all other remedies available at law or in equity to Disclosing Party.
Receiving Party also agrees to reimburse Disclosing Party for all costs and expenses,
including attorney’s fees, incurred by Disclosing Party in enforcing the obligations
hereunder.

9. Indemnification. Receiving Party agrees to reimburse, indemnify, defend and
hold Disclosing Party harmless from any damage, claim, demand, suit, action, loss,
cost, liability or expense {including attorney’s fees) suffered or incurred or which
may be made or brought against Disclosing Party as a result of, with respect to, or
arising out of a breach or non-fulfiliment or a threatened breach or non-fulfillment of
this'Agreement by Receiving Party or its Representatives.

10. Non-Disturbance. Receiving Party and its Representatives agree not to make
any inquiry of or enter into any negotiation with any person who may have any
interest in the Proposed Transaction or the property that is the subject thereof
(including without limitation Disclosing Party’s investor(s) and lender(s)), with any
property manager of such property, with any employee of the property manager of
such property or the Disclosing Party, or with any tenants or any mortgagee without
the prior written authorization of Disclosing Party. Further, Receiving Party and its
Representatives shall not inspect any such property without prior authorization of
Disclosing Party; it being understoed that it will be disruptive to tenants, Disclosing
Party, and employees of the property manager, unless each inspection is scheduied
and organized by the Disclosing Party.

11. Investigations. Receiving Party and its Representatives will conduct their own
investigation of those matters that they deem appropriate in order to evaluate the
Proposed Transaction. Disclosing Party has made no representation or warranty,
expressed or implied, as to the accuracy or completeness of any of the information
provided to Receiving Party and its Representatives. No legal commitment or
obligation shall arise by reason of any of the information provided to Receiving Party
or its Representatives. Any projections and pro-forma budgets contained therein
represent estimates based upon assumptions considered reasonable. No
representations or warranties, expressed or implied, are made that actual results will
conform to such projections. There are also no representations as to any legal, tax,
financial, environmental or physical matters relating to the Proposed Transaction.
The information will be provided subject to errors, omissions and changes in the
information and is subject to modification or withdrawal. Furthermore, any
information provided shall not be deemed a representation of the state of affairs of
Disclosing Party.
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12. Disclosing Party’s Rights. Disclosing Party expressly reserves the right, at its
sole discretion, to reject any or all expressions of interest or offers with respect to the
Proposed Transactions and/or to terminate discussions with any person at any time,
with or without notice.

13, Severability. If any provision hereof or the application thereof to any
circumstance is found unenforceable, invalid or illegal, such provision shall be
deemed deleted from this Agreement or not applicable to such circumstance, as the
case may be, and the remainder of this Agreement shall not be affected or impaired
thereby.

14. Governing State. This Agreement shall be governed by the laws of the State of

15. Miscellaneous. This Agreement may not be amended or terminated in any
manner exeept by an instrument in writing, executed by all parties.

16. Authorization. The undersigned hereby represents and warrants that (s)he is
authorized to execute this Agreement on behalf of Receiving Party and that this
Agreement when executed, shall become a valid and binding obligation of the
Receiving Party, enforceable in accordance with its terms.

IN WITNESS HEREQF, this Agreement has been executed as of the date set
forth above.

For Receiving Party:

By:
Authorized Signatory

Name:
Its:

Address:

Phone:
Facsimile:
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Rider A

The term “Informational Materials” does not include information which (i) is or becomes
generally available to the public other than as a result of a disclosure by Potential Purchaser or its
Related Parties in violation of this agreement, (ii) was previously known to Potential Purchaser
free of any obligation to keep it confidential prior to its being fumished to Potential Purchaser
pursuant hereto, (iii) becomes available to Potential Purchaser from a source other than

or Owner provided that such source is not known to Potential Purchaser to be bound
by a confidentiality agreement with respect to such infermation, or (iv) is independently
developed by Potential Purchaser without breach of this agreement.

Rider B

In the event that Potential Purchaser or any of its Related Parties are requested or required (by
oral questions, interrogatories, requests for information or documents in legal proceedings,
subpoena, civil investigative demand or other similar process) to disclose any of the
Informational Materials, Potential Purchaser shall provide the Owner with prompt written notice
of any such request or requirement so that the Owner may seek a protective order or other
appropriate remedy and/or waive compliance with the provisions of this agreernent. If, in the
absence of a protective order or other remedy or the receipt of a waiver by the Owner, Potential
Purchaser or any of its Related Parties are nonetheless legally compelled to disclose
Informational Materials, Potential Purchaser or its Related Parties may, without liability
hereunder, disclose that portion of the Informational Materials which is legally required to be
disclosed, provided that Potential Purchaser exercises reasonable efforts to preserve the
confidentiality of the Informational Matenials, including, without limitation, by cooperating with
the Owner to obtain an appropriate protective order or other reliable assurance that confidential
treatment will be accorded the Informational Materials.

Rider C
Owner shall disclose all material facts and/or conditions actually known to Owner. Potential

Purchaser shall be entitled to rely on the representations and warranties made to it by Owner in
any final purchase agreement, should such an agreement be fully executed by the parties.

Rider D

The term of this agreement shall be for one year following the date hereof, following which all
obligations hereunder shall cease and be of no further force or effect.
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Pre-Negotiation Letter
[LETTERHEAD]

[Add Pate Here]

, Suite
Re:  Lease Agreement dated (the “Lease”) between
,a ("Landlord"), and
.8 ("Tenant"), with respect to
premises (the “Premises”} consisting of approximately rentable
square feetin the Building commonly known as (the
“Building”)
Gentlemen:
The term of your Lease is currently set to expire on {the “Expiration

Date™). On the Expiration Date, Tenant is required to surrender possession of the Premises
to Landlord in accordance with the terms of the Lease.

Tenant has requested that Landlord enter into discussions and negotiations with
Tenant concerning the possible renewal or extension of the current Lease term beyond the
Expiration Date. Landlerd is willing to enter into discussions with you regarding extension of
the Lease term on the following terms and conditions:

{1) All prior and future discussions and negotiations between Landiord and
Tenant with respect to the renewal of the Lease or any other matters in any way related o
the Lease or Tenant's occupancy of the Premises shall be solely for the purpose of exploring
possible mutually acceptable terms and conditions under which the Lease term may be
extended, and for no other purpose. Landlord shall not be bound by any proposal or
suggested course of action advanced in connection therewith, and Landlord shall have no
liability for failing to negotiate, discuss or otherwise reach agreement.

(2) Although it is the present intention of Landlord to negotiate in good faith and
to consider entering into a mutually acceptable agreement with respect to extending the
Lease term and certain matters related thereto, Landlord, in its sole and absolute discretion,
may terminate such negotiations and discussions at any time and for any reason (or no
reason at all). Upon such termination, the respective rights and obligations of Tenant with
respect to the Premises shall be only those set forth in the current Lease.

(3) Until such time as a written agreement extending the Lease term is executed
and delivered, Landlord expressly reserves all rights and remedies that it may have with
respect to the Lease, specifically including without limitation the right to commence at any
time following the Expiration Date an action to terminate the Lease and remove Tenant from
the Premises, without any notice or grace pericd other than as set forth in the Lease being
afforded to Tenant, whether or not discussions or negotiations are then ongoing. If Landlord
permits Tenant to remain in possession of the Premises beyond the Expiration Date, Tenant
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shall occupy the Premises as a tenant at will and shall, upon notice from Landlord at any
time, vacate and surrender the Premises to Landiord in accordance with the terms of the
Lease.

4) No agreement as to any matter shall be implied or inferred as a resuit of any
discussions or negotiations that may take place, or as a result of any request for information
or documentation, or any acceptance, review or analysis thereof, unless and until a written
agreement as to such matter has been fully executed and delivered by Landlord. Without
limiting the generality of the foregoing, no preliminary agreement as to any issue reached in
the course of any negotiations or discussions that may take place shall be binding against
Landlord unless contained in a written agreement executed and delivered by Landlord.

(5} Tenant is hereby advised that in most instances the representatives
negotiating on behalf of Landiord will not have final authority to bind Landlord and will need
te seek and obtain formal approval from others prior to entering into a binding agreement on
behalf of Landlord. Nothing set forth in this letter shall be deemed to require any such
representative fo submit any proposal for such approval.

{6) Tenant shall keep the existence and content of any and all negotiations and
discussions that may take place with respect to a possible modification of the Lease term
strictly confidential, and to not disclose any of the foregoing to any person or entity for any
purpose whatsoever, without the prior written consent of the Landlord.

By initiating or continuing discussicns with Landiord regarding the extension of your
Lease term, you will be deemed to have accepted the preceding terms and cenditions in their
entirety.

Please do not hesitate to contact the undersigned if you have any questions.

Sincerely,

By:
Name:
Its:
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g structural and building systems
h. financing
LETTER OF INTENT
VI4 FACSIMILE
,200_
Re:

Ladies and Gentlemen:

CIM Utrban Real Estate Fund, LP (“CIM”) is pleased to submit this proposal to

acquire (the “Property™).

Seller

Buyer CIM, or assignee

Property

Purchase Price $ , all cash at closing [(subject, however, to

Buyer’s ability to secure financing for the acquisition)]

Contingency Period Buyer shall have __ days after mutual execution of a Purchase
and Sale Agreement (the “Definitive Agreement”} to determine
the feasibility of purchasing the Property (the “Contingency
Period”). During the Contingency Period, Buyer shall
investigate, but not be limited to, the following contingency
items:

title and survey

entitlements/zoning/use

environmental issues

CC&R’s and REA’s

leases, licenses and other contracts and
warranties

franchise/management and related agreements

RO

™
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Deposit

Receipt of Documents

If for any reason Buyer disapproves of any of the above
contingency items during the Contingency Period, the
transaction will be terminated.

Upon execution of the Definitive Agreement, Buyer will deposit
into escrow the sum of § . which will be held in
escrow until closing, but will become non-refundable following
the expiration of the Contingency Period,

Upon execution of the Definitive Agreement, CIM shall receive
from Seller the following documents:

a. ALTA survey
b. Current title report
C. As-built plans and specifications, including

tenant build-outs

Declarations of CC&R’s and REA’s

Environmental (including phase I and asbestos)

studies

Structural reports

Appraisal reports on the Property

Real and personal property/lease tax information

Leases, lease guarantees, subleases (if any),

licenses and other warranties and contracts

Any franchise or management and related

agreements

j. Certified rent roll, security deposit and
delinquency list

k. Year to date and prior three-years’ operating and
financial statements

1 Special use permits, building permits, certificates
of occupancy and all entitlement documents; any
tax incentive/abatement agreements and
development agreements with governmental
agencies shall be assigned at closing

m. Geo-technical reports of the Property; flood
hazard information

n. Subdivision map, all development /zoning site
plans (approved by City) and entitlement
applications, stipulations and ordinances

o. Property management records

p. Other items reasonably requested by Buyer

|

P

Buyer will be allowed right-of-access to the Property during the
Contingency Period.
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Closing Expenses

Closing

Title Insurance
Company.

[1031 Exchange

Seller will pay sales, transfer, rental and similar taxes imposed
by the city and/or county and/or other governmental authorities
and provide extended coverage ALTA coverage with the
standard title insurance premium paid by Seller and costs of ail
endorsements and extended coverage paid by Buyer. Buyer and
Seller will share equally escrow charges and other closing costs.
Property income and expense will be pro-rated in customary
fashion with all delinquent rent, if any, assigned at closing. All
other pro-rations per local custom.

Closing will occur not later than ___ days following the
expiration of the Contingency Period.

Title insurance shall be provided by Old Republic Title

Buyer intends to use Buyer’s proceeds from a sale of another
property to exchange for the Property pursuant to IRC section
1031. Seller will cooperate will Buyer in this regard at no cost
to Seller,]

This proposal is not an offer and is rot otherwise binding, but is intended as the basis for
the preparation of a Definitive Agreement. The Definitive Agreement will be subject to
review and approval by Buyer and Seller and their respective counsel and only a fully
executed Definitive Agreement will constitute a binding agreement.

Sincerely,

By:

By:
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AGREEMENT TO NEGOTIATE EXCLUSIVELY foregoing, acknowledges that its rights hereunder are subject to the Agency’s obligations
under State law, including, but not limited to the conduct or disposition of any proceedings which require
notice and a public hearing, the California Environmental Quality Act and the requirements for

THIS AGREEMENT TO NEGOTIATE EXCLUSIVELY (this “Agreement™) is entered into this and/or the Agency to obtain certain approvals from other public entities. The obligation to
day of 2005, by and  between  the a negotiate in good faith requires that communicate with Agency with respect to those
(the  “Agency™), and , a issues for which agreement has not been reached, and in such communication to follow geod faith
- *"), on the terms and provisions set forth below. negotiation procedures including meetings, telephone conversations and correspondence, including e-
mait. It is understood by the parties that final accord on those issues may not be reached.
WITNESSETH THAT:
. § 102 Required Actions
WHEREAS, has expressed inferest in property located in the area of the Uity
(the “Site™) 102.1 Not later than one hundred twenty (120) calendar days from the effective date of
this Agreement, shall submit to the Agency a package (the “Development Concept
WHEREAS, The Site is within the Project Area and is Package™) which shall include the following:

depicted on the attached site plan identified as Exhibit A (the “Site Plan™); and
(2) the proposed Master Plan, including a description of each development

WHEREAS, The has requested exclusive right to negotiate a proposed for the Site, including site plan, conceptual building layouts and elevations (each, a
- q : 2 P! g
(the ™) for redevelopment of property within the “Development” and collectively, the “Developments™);

TOD zone, and will assist in the acquisition process of City, , quasi public and ) ) .
privately owned parcels within the zone; and (b) an estimate of development costs with supporting data;

WHEREAS, The has requested to partner with and to negotiate a disposition and © the proposed scheduling of each Development;
development at%r ?;]Ef:;g];eth:_ ) pe:naén;gﬁzgsgtcncy and m—tmms;gl;lﬁfth ° (dy the proposed source and method of land acquisition and construction
adjacent lots owned by private parties within the ; and financing; and

(e) the proposed Agency assistance, inchuding the economic justification for

WHEREAS, Agency has not granted any person or entity any rights or commitments whatsoever it

with respect to the Site; and
102.2 Promptly upon receipt of the Development Concept Package, the Agency shall

WEIEREAS, The parties acknowledge that in order for the to be developed on the Site, the iew the devel i " 4 b d in the A N bl

City of (the “City""y General Plan land use and zoning designations affecting the Site would review e cevelopment concept proposec by __________ and may, 1N e ABCNcy's reasonable
have to be amended and such amendments require considerations and approvals independent from this disoretion, accept it as complete, request reasonable modifications or reject it. I any such tems are
Agreement that may not b granted rejected, the Agency shall provide a lisi of deficiencies to . If the Agency rejects any
Y gr i portion of the Development Concept Package, may elect to either (a) terminate this
; ; ; ; : : Agreement upon notice to the Agency, or (b) modify shail modify and resubmit the Development Concept

NOW Ti , herein, the parti © ABENC. !

follows: o HEREFORE, in consideration of the mutual undertaldngs herein, the parties agree as Package to the Agency within thirty (30) calendar days. If elects to modify the
’ Development Concept Package, this process shall be followed until the Agency shall have approved the
Develepment Concept Package. Notwithstanding the foregoing, if the Agency and have

§ 100 Exclusive Negotiation.

not agreed upon the Development Concept Package by Janmary 15, 2006, either the Agency or

§ 101 Good Faith Negotiations may terminate this Agreement upon written notice to the other party.

102.3 If the Agency accepts the Development Concept Package as complete, then,

101.1 The Agency and agree for the Negotiation Period (as that term is o _
defined in Section 103 below) to negotiate diligently and in good faith to prepare a mutually acceptable within ten (10) days from the date of such acceptance, the Agencyand ______ __ shall continue to
and /or other appropriate agreement(s) (collectively, the negotiate in good faith toward the finalization and execution within the Negotiation Period of the
“Development Documents”) to be considered for execution by and between the Agency and remaining Development Documents. During this period, __________ shall prepare and submit to the
in the manner set forth herein, with respect to developing the on the Site. Agency an architectural concept of each proposed Development. If the remaining Development
’ Documents have not been entered into on or before the expiration of the Negotiation Period, either the
101.2 The Agency represents and warrants that the recitals contained in this Agreement Agemcyor may terminate this Agreement upon written notice to the other party. If the
are true and correct. The Agency further represents and warrants that during the Negotiation Period, the Development Documents are signed, they shall supersede this Agreement.
Agency will not negotiate with any other person or entity regarding the Site or enter into an agreement . )
regarding the development of the Site without the prior written consent of which consent _ 1024 All submitials made by ________ pursuant to this Agreement shall be the
may be withheld in ’s sole discretion; provided that the foregoing shall not be deemed to sole and exclusive propertyof . To the extent permitted by law, Agency agrees to maintain
prevent the Agency from furnishing to anyone public records pertaining to the Site. Notwithstanding the
| Adgreement to Neaotiate Exclusively (TRP v4) Agreement to Negotiate Exclusivel P va
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all such submittals made by confidential, and shall not disclose any submittal, or any of
the information therein, to any third parties, except that Agency may disclose such submittals and
information to its attorneys. In the event this Agreement terminates by reason other than the parties’
execution of the Development Documents, Agency agrees to return to all of the submittals
provided by hereunder. The obligations of the Agency pursuant to this Section 102.4 shall
survive the expiration or earlier termination of this Agreement.

§ 103 Negotiation Period

The duration of this Agreement (the “Negotiation Period™) shall be .
through , unless sooner terminated pursuant to the provisions of this Agreement. The
Negotiation Period shall be extended by periods of enforced delay, in accordance with Section 701
hereof, and by periods during which Agency is curing a default, in accordance with Section 104 hereof,
but not by periods during which is curing a default. Subject to the immediately preceding
sentence, the Negotiation Period may only be extended pursuant to an amendment to this Agreement.

§ 104 Deposit

104.1 Concurrently with the execution of this Agreement by the Agency,

shall submit to the Agency a good faith deposit (the “Deposit”) in the amount of
$ in the form of either cash or an irrevocable letter of credit that is satisfactory to the Agency’s
legal counsel to ensure that will proceed diligently and in good faith to negotiate and
perform all of ’s obligations under this Agreement. If the Deposit is in the form of an
irrevocable letter of credit, shall maintain such letter of credit in full force and effect for
the entire Negotiation Period hereunder, and shall extend the letter of credit to the extent this Agreement
or various time periods hereunder are extended. The Agency shall have no obligation to earn interest on
the Deposit. Any interest earned on the Deposit shall be (i) the sole property of the Agency, if this
Agreement is terminated by the Agency as the result of *s uncured default hereunder, or
(ii) returned to , if (a) this Agreement is terminated by as the result of
Agency’s uncured default, (b) this Agreement is terminated by either party at the expiration of the
Negotiation Period, as it may be extended pursuant to the terms hereof, {c) cither party terminates this
Agreement pursuant to Section 102.2, or (d) Agency and execute the Development
Documents,

104.2  In the event fails to negotiate diligently and in good faith, or has
failed to timely discharge any other of its responsibilities under this Agreement, the Agency shall give
written notice thereof to (a “Defanit Notice™) who shall then have calendar days to
commence negotiating diligently and in good faith or, with respect to any other failure, calendar
days to cure such failure frrespective of the good faith of . Any Default Notice given by
the Agency shall specificaily list the responsibility that has failed to timely discharge.
Following the receipt of such Default Notice and the failure of to thereafter commence
negotiating in good faith within such calendar days or to cure any other failure to perform its
responsibilities under this Agreement, this Agreement may be terminated by the Agency upon written
notice to . In the event of such termination by the Agency, for a reason other than the
failure of to negotiate in good faith, the Deposit shall be returned to and
neither party shall have any further rights against or liability to the other under this Agreement.

THE PARTIES AGREE THAT IN THE EVENT FAILS TO
NEGOTIATE DILIGENTLY AND IN GOOD FAITH AND THIS AGREEMENT IS TERMINATED
ON THAT BASIS, THE AGENCY WOULD SUSTAIN L.OSSES, WHICH WOULD BE UNCERTAIN.
SUCH LOSSES WOULD INCLUDE COSTS PAYABLE TO ADVISERS AND STAFF TIME
ALLOCATED TO THE PREPARATION OF THIS AGREEMENT AND ITS IMPLEMENTATION,

Agreement to Neqotiate Exclusively {TRP v4)
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AND SUCH VARIABLE FACTORS AS THE LOSS OF OTHER POTENTIAL DEVELOPMENT
OPPORTUNITIES WITH RESPECT TO THE SITE, PROVIDING EMPLOYMENT AND
INCREASING PRIVATE INVESTMENT. IT IS IMPRACTICABLE AND EXTREMELY DIFFICULT
TO FIX THE AMOUNT OF SUCH DAMAGES TO THE AGENCY, BUT THE PARTIES ARE OF
THE OPINION, UPON THE BASIS OF ALL INFORMATION AVAILABLE TO THEM, THAT SUCH
DAMAGES WOULD APPROXIMATELY EQUAL THE AMOUNT OF THE DEPOSIT (WITH ANY
INTEREST EARNED THEREON), AND SUCH AMOUNT SHALL BE RETAINED BY THE
AGENCY AS ITS SOLE AND EXCLUSIVE REMEDY IN THE EVENT THIS AGREEMENT IS
TERMINATED BY THE AGENCY DUE TO 'S FAILURE TO NEGOTIATE IN GOOD
FAITH. IN THE EVENT OF ANY OTHER UNCURED DEFAULT BY EITHER PARTY TO THIS
AGREEMENT, THE SOLE AND EXCLUSIVE REMEDY OF THE NON-DEFAULTING PARTY
SHALL BE TO TERMINATE THIS AGREEMENT, IN WHICH EVENT THE DEPOSIT SHALL BE
RETURNED TO AND NEITHER PARTY SHALL HAVE ANY FURTHER RIGHTS
AGAINST OR LIABILITY TO THE OTHER UNDER THIS AGREEMENT.

AND THE AGENCY SPECIFICALLY ACKNOWLEDGE THIS
LIQUIDATED DAMAGES PROVISION BY THEIR SIGNATURE BELOW:

Agency

1043 In the event the Agency fails to negotiate diligently and in good faith, or fails to

promptly review and accept as complete, request reasonable modifications to, or reject, ’s

Development Concept Package, pursuant to Section 102 of this Agreement, shall give a

Defanlt Notice thereof to the Agency, which shall then have calendar days to commence

negotiating in good faith or, with respect to a failure pursuant to Section 102 of this Agreement,

calendar days to cure irrespective of the good faith of Agency. Following the receipt of

such notice and the failure of the Agency to thereafter commence negotiating diligently and in good faith
within such calendar days or to cure a failure pursuant to Section 102 within

calendar days, this Agreement may be terminated by - In the event of such termination by

the Agency shall return the Deposit and all interest camed thereon to ,and
neither party shall have any further rights against or liability to the other under this Apgreement,

104.4  Upon termination of this Agreement (i) by either party at the expiration of the
Negotiation Period or such extension thereof as may be hereafter approved in writing by the parties, (ii)
by cither party pursuant to Section 102.2, (iii) by reason of an enforced delay pursuant to Section 701
hereof, or (iv) upon execution by the Agency and of the Development Documents, then
concurrently therewith, the Deposit and all interest earned thereon shall be returned to and
neither party shall have any further rights against or liability to the other under this Agreement.

§ 200 Development Congept
§201 Scope of Development
The negotiations hereunder shall be based on a development concept for the Site,

enco, ssing both a high-quality transit oriented development zone (the “TOD™) and a
traditional town center zone (the “TC”) for residential and commercial mixed uses.

§202 ’s Findings, Determinations, Studies and Reports

Upon reasonable notice, as from time-to-time requested by the Apency,
agrees to make cral and written progress reports advising the Agency on all matters and all studies being

Agreemeni to Negotiate Exclusively (TRP v4
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made by . Further, at thirty (30) day intervals from the beginning of the Negotiation
Period, shall provide an oral and/or written report to the Agency, whick may be submitted
via e-mail, conceming its progress in preparing site plans, floor plans, elevations and time schedules for
development of the Site. Said reports shall be submitted to the person listed in Section 705 hereof.

§ 300 Potential Agency Assistance

As of the date of this Agreement, the scope and extent of Agency assistance, if any, with
respect to the development of the Site is undetermined. Said Agency assistance, if any is provided, will
be determined based on the concept of feasibility during the Negotiation Period and specified within the
Development Documents. Only the Agency Board may commit the Agency to any type or level of
aggistance.

§ 400

§ 401 Nature of isa that is duly
qualified to do business in

§ 402  Office of

Attn:

§403 Assignment

, without prior written approval of the Agency, shall not assign this
Agreement, which the Agency shall grant or refuse at its sole discretion.

§ 404 Changes in Entity

Any significant change in the principals, associates, partners, joint ventures, negotiators,
development manager, and directly involved managerial employees of is subject to the
approval of the Agency. However, for the purpose of entering into the Development Docutnents,

may include a partner and/or nominate a replacement entity as long as such entity’s

members are substantially the same as s.

§ 500 *s Financial Capagity
§ 501 Development Concept
Prior to execution of the Development Docurnents, shall submit to the
Agency reasonably satisfactory evidence of its ability to meet its responsibilities relative to financing and

completing the Developmeni(s).

§ 502 Construction Financing

’s proposed method of obtaining construction financing for the
development of the Site shall be submitted to the Agency pursuant to Section 102 of this Agreement.

§ 600 Apgency Responsibilities

Agreement to Negatiate Exclusively {TRP v4:
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§ 601  Public Meeting

Any Development Document resulting from the negotiations hereunder shall become
effective only after and if the Development Document has been considered and approved by the Agency
Board and signed by the Chairman, or other designated Agency official, after a public meeting of the
Agency Board called for such purpose.

§ 700 Special Provisions

§ 701 Enforced Delay: Extension of Times of Performance

In addition to specific provisions of this Agreement, performance by any party hereunder
shall not be deemed to be in default, where delays or defaults are due to acts of God, inclement weather,
the elements, accident, casualty, labor disturbances, unavailability or delays in delivery of any product,
labor, fuel, service or materials, failure or breakdown of equipment, sirikes, lockouts, or other labor
disturbances, acts of the public enemy inclusive of terrorist attack, orders or inaction of any kind from the
government of the United States, the State of California, or any other governmental, military or civil
authority (other than Agency, to the extent that such orders or inaction affect Agency’s obligations,
performance or rights under this Agreement), war, insurrections, riots, epidemics, landslides, lightening,
droughts, floods, fires, earthquakes, arrests, civil disturbances, explosions, freight embargoes, lack of
transportation, breakage or accidents to vehicles, or any other inability of any party hereto, whether
similar or dissimilar to those enumerated or otherwise, which are not within the control of the party
claiming such inability or disability, which such party could not have avoided by exercising due diligence
and care and with respect to which such party shall use all reasonable efforts that are practically available
to it in order to correct such condition; provided, however, that no party hereto shall be entitled to any
extension of time pursuant to this Section 701 due to any event or condition caused by a party’s inherent
financial condition or financial inability to pay its monetary obligations when due (as distinguished from
a party’s inability to make a payment by reason of a bank’s failure or some other external cause not
associated with such party’s financial condition). An extension of time for any such cause shall only be
for the period of the enforced delay, which period shall commence to run from the time of the
commencement of the cause. Agency and may also extend times of performance under
this Agreement in writing. The parties to this Agreement agree to consider requests for extensions with
the intent that all parties cooperate in good faith toward the fulfillment of the responsibilities
ence ssed by this Agreement.

§ 702 Real Estate Commissions

The parties acknowledge that no real estate broker, agent or finder is involved in this
transaction. If any claims for brokers' or finder’s fees for the consummation of this Agreement arise, then

hereby agrees to indemnify, save harmless and defend Agency from and against such
claims if they shall be based upon any statement or representation or agreement by , and
Agency hereby agrees to indemnify, save harmless and defend from and against such
claims if they shall be based upon any statement, representation or agreement made by Agency.

§ 703  Press Releases
agrees to discuss any press releases with a designated Agency
representative prior fo disclosure in order to assure accuracy and consistency of the information. The

Agency shall not make any press release without the prior approval of

§ 704 Nondiscrimination

Agreement to Negotiate Exclusively {TRP v4
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With respect to ’s obligations and performance hereunder,
shall not discriminate in any maiter on the basis of race, creed, color, religion, gender, material status,
national origin or ancestry.

§ 705 Notice

All notices given or required to be given hereunder shall be in writing and addressed to
the parties set out below, or to such other address as may be noticed under and pursuant to this paragraph.
Any such notice shall be considered served when actually received by the party intended, whether
personally served or sent postage prepaid by registered or certified mail, return receipt requested.

Agency:

§ 706 Other Agreements

This Agreement supersedes any previous agreements entered into between
and the Agency or any discussions or understandings between and the
Agency with respect to the Site.

§ 707 Warranty of Signators

The signatorics to this Agreement represent and warrant that they have the authority to
execute this Agreement on behalf of the principles they purpose to represent.

§ 708 Modifications

No modifications or amendments to this Agreement shall be deemed effective unless and
until executed by all parties hereto.

§ 800 Limitations of This Agreement

By its execution of this Agreement, the Agency is not committing itself to or agreeing to
undertake: (a) disposition of land to ; or (b) any other acts or activities requiring the
subsequent independent exercise of discretion by the Agency, the City of or any department
thereof.

This Agreement is not a contract for the sale, lease, transfer, conveyance, excavation,
improvement, development, subdivision or land use or zoning change of the Site and does not in any way
constitute a disposition of property or transfer of control over property by the Agency. Execution of this
Agreement by the Agency is merely an agreement to enter into a period of negotiations according to the
terms hereof, reserving final discretion and approval by the Apency as to any Development Document
and all proceedings and decisions in connection therewith.

Agreement to Negotiate Exclusively (TRP v4}
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Nothing in this Agreement is intended to or shall be construed to establish a currently
existing limited liability co ny, partnership, jeint venture, business association, or other entity
between the parties, nor to constifute any party the agent of any other party.

IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of the date
first set forth in this Agreement.

By:
By:
Name:
Its:
AGENCY:
By:
ATTEST:
By:

Agency Secretary

ant to Negotiate Exclusivel P v4
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EXHIBIT B
EXHIBIT A
LIST OF PARCELS
SITE PLAN
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CIM URBAN REAL ESTATE Funp, L.P.

6922 Hollywood Boulevard, Suite 90028 7315 Wisconsin Avenue, Suite 215 East

Los Angeles, California 90024 Bethesda, Marvland 20814
Telephone:  (323) 860-4900 Telephone: (301} 469-3582
Far: (323) 860-4901 Fax: (301) 469-3581
JOINT VENTURE
LOLFORM
_,200_
Attention;
Re:
Gentlemen;

This_ letter outlines the basic terms and conditions upon which CIM Urban Real Estate Fund, L.P. and its
affiliates (“CIM) is willing to consider and discuss with and its
affiliates (“Principal”) a{iomt venture equity investment (the “Transaction”) for the Project and upon
terms and conditions set forth in the attached Term Sheet and the Schedules aftached to such Term Sheet
(collectively, the “Term Sheet”). In this letter terms will be used as defined in the Term Sheet.

The Term Sheet sets forth in Section “B” thercof a Transaction Overview. Upon the execution by
Principal of this letter and the deposit of any amounts described hetein, CIM intends to proceed with ifs
due diligence. Principal will make available to CIM and its consultants all requested documentation and
access to all of Principal’s properties, financial and other business and background information,
consultants and agents, in a timely manner, as reasonably requested during the course of the due diligence
process. CIM may in its sole and absolute discretion terminate such due diligence and elect not to
proceed with the financing at any time.

The conditiens to any closing of the Transaction by CIM include, but are not limited to:
1. Receipt of all necessary committee approvals of CIM.

2. Satisfactory completion (in CIM’s sole and absolute discretion) of CIM’s
closing/underwriling requirements and CIM’s real estate and legal due diligence review
(including title, survey, hazard/rent inferruption insurance, tenant estoppel letters, lease
abstracts, environmental report and structural report). CIM must approve tll?ne firms preparing
the environmental and other outside reports and such reports must be (a) dated within six (6)
months of the Closing Date; and (b) addressed directly to CIM or if not addressed to CIM,
Principal must obtain reliance letters which are satisfactory to CIM.

3. Satisfactory completion (in CIM’s sole and absolute discretion) of a market study/studies
confirming the viability of the Property.

4. Satisfaction of all other conditions set forth in the Term Sheet and any other conditions that
CIM may require during its diligence or at any time prior to Closing.

As grevmusly noted, the Transaction contemplated by CIM is subject to, among other things, completion
of CIM’s due diligence. Upon your timely acceptance and execution of this letter and its timely return fo
CIM (the date upon which CIM receives the foregoing being hercinafter referred to as the
“Commencement Date”), CIM will enter a due diligence period (“Due Diligence Period™) commencing
on the date qf_zfiM’s receipt of such items and ending thirty (30) days following receipt by CIM of each
of the due diligence materials identified on Exiibit “4” attached to the Term Sheet. At the end of the
Due Diligence Period (the “Notiffcation Date™), CIM will give notice as to whether (i) CIM desires to
terminate this letter (which CIM may elect to do in CIM’s sole and absolute discretion) or (i} CIM
desires to proceed with the Transaction subject to satisfaction of the closing conditions identified in the
previous paragraph. If CIM elects to proceed, it will provide Principal written notice of such election no
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later than the Notification Date, along with any other conditions determined during the Due Diligence
Period. If CIM does not elect in writing to proceed by the close of business (Los Angeles time) on the
Notification Date, Principal will have the right to terminate this letter [THE FOLLOWING IS ONLY
TO BE INSERTED IN SPECIFIC DEALS ~ NEVER IN THE FIRST DRAFT: and Principal will
further have the right to terminate this letter at any time after the ninetieth (907) day following the date on
which Principal advises CIM that CIM may begin incurring legal fees for drafting the Transaction
documents, in each case so long as Principal has negotiated and attempted to close the Transaction i
good faith and in a timely manner END OF INSERT].

In connection with CIM’s due diligence, Principal will, not later than two (2) business days following the
Commencement Date, prepare and deliver to CIM (to the extent not previously provided to CIM), the due
diligence materials identified on Exhibir “4” attached to the Term Sheet. Principal will also make
available other documentation, in a timely manner, as reasonably requested during the course of the due
diligence process. Sponsor shall execute and deliver in conjunction with the Due Diligence materials, the
Credit I}eporl Authorization And Release (see Exkibit “B” attached to the Term Sheet) for each
Principal.

* * *  Binding Agreements * * *
Notwithstanding the non-binding nature of this letier and the Term Sheet with respect o the matters
outlined above and in the Term Sheet, each Principal covenants and agrees that as a material inducement
to CIM to consider the Transaction, the following provisions are intended to be binding on Principal:

A, Closing Fees, Costs and Expenses; Deposit

Except as set forth in the next sentence, each party hereto will be obligated to pay its own respective out-
of-pocket fees, costs and expenses related to the Transaction and the due diligence related thereto,
including all fees and expenses of its counsel (including internal counsel), consultants (including affiliated
entities) and third party fees and expenses, title report fees and costs, survey costs, and costs incurred in
obtaining and/or reviewing due diligence materials (including environmental and engineering reports) and
travel costs of their personnel or representatives. In the event the Transaction closes, the foregoing costs
and expenses may be funded from the proceeds of the funding provided by CIM. |

B.  Exclusivity

In consideration of the CIM’s effort and expense in analyzing this transaction, Principal agrees that as
long as CIM is proceeding in good faith to conduct due diligence and/or underwrite the Transaction
and/or negotiate Formal written documents with regard to the transactions described in this letter and the
Term Sheet, and in any event for a period of ___ months from the date of this letter, at all times after the
date hereof but prior to the termination of this letter, Principal and its representatives, agents, affiliates
and employees will not directly or indirectly make accept, negotiate, entertain or otherwise pursue any
offers to sell the Property or to engage in any financing, capital or investment transaction (including,
without limitation, any mezzanine debt or equity financings or investments or joint venture agreements
[excluding as expressly permiited under the Term Sheet]) regarding the Property and the direct or indirect
ownership thereof, other than the financing transactions contemplated hereby with CIM and any senior
Investor approved by CIM. PRINCIPAL SHALL PAY TO CIM A TRANSACTION “BREAK-UP”
FEEEQUALTO S IN THE EVENT (1) PRINCIPAL BREACHES THIS PARAGRAPH
B OR ¢2) THE TRANSACTION FAILS TO CLOSE FOR ANY REASON OTHER THAN CIM’S
FAILURE TO PROCEED IN GOOD FAITH TO UNDERWRITE OR CLOSE THE
TRANSACTION, IT BEING AGREED THAT CIM’S DAMAGES QCCASIONED BY SUCH
BREACH ARE DIFFICULT, IF NOT IMPOSSIBLE TO ASCERTAIN, AND SUCH PAYMENT
TO CIM SHALL NOT CONSTITUTE A PENALTY, BUT SHALL CONSTITUTE AGREED
AND LIQUIDATED DAMAGES.

INITIALS:

Principal Principal
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=

C. Confidentiality

Principal will keep, and will instruct and cause its/their agents, advisors and legal counsel to keep, this
letter and the Term Sheet and all negotiations with CIM strictly confidential and not disclose same to any
third party[ except any a gﬁved senior Investor], and as required by law or consented to by CIM.
Principal will disclose to the names of any agents, advisors and legal counsel to whom this letter
and/or the Term Sheet is provided, if any, and Principal agrees that it shall only disclose this letter and the
Term Sheet to those agents, advisors or ?;:gal counsel who have a need to know.

D. Commissions

Principal represents and warrants to CIM that no Principal has used or deait with any broker or finder in
connection with this letter, the Term Sheet or the Transaction or if they have, Principal agrees to
indemnify and hold harmless CIM from any such commissions, finder’s fees or similar payments which
may be claimed to be due.

E. WAIVER OF TRIAL BY JURY

PRINCIPAL, DOES HEREBY KNOWINGLY, VOLUNTARILY, UNCONDITIONALLY,
IRREVOCABLY AND INTENTIONALLY FOREVER WAIVE THE RIGHT TO A TRIAL BY
JURY IN RESPECT OF ANY LITIGATION (WHETHER IN TORT OR CONTRACT) BASED
UPON, OR ARISING OUT OF, UNDER OR CONNECTED WITH, IN ANY MANNER
WHATSOEVER, THIS LETTER OR THE TERM SHEET.

F. Miscellaneous

This letter and the Term Sheet shall be governed, construed and interpreted in accordance with the faws of
the State of New York. Each Principal submits to the jurisdiction of the courts of the State of New York
for any legal action or proceeding and agree not to commence any action in any forum other that in New
Yotk County. Each Principal hereby represents, warrants, covenants and agrees that: (i) it has the power
and authority to execute this letter and the Term Sheet, to bind such Principal hereunder, (ii) the proposed
transaction described herein is not the subject of a commitment or term sheet from another third party
(Investor or investor); (iii) no other party has a right of refusal or other option or any other rights o?zm
nature whatsoever which could cause the Transaction not to be consummated, and (iv) as to eac
Principal, neither such Principal nor any of its affiliates or principals have been a party or debtor in any
bankruptcy, insolvency or similar proceedings within the last seven (7) years.

G. Term Sheet Not A Commitment

EACH PRINCIPAL, ON BEHALF OF ITSELF AND ITS AFFILIATES, UNDERSTANDS AND
AGREES THAT THIS LETTER AND THE TERM SHEET ARE PROVIDED SOLELY FOR
DISCUSSION PURPOSES ONLY AND DOES NOT CONSTITUTE A COMMITMENT OR
AGREEMENT OF ANY KIND ON THE PART OF CIM. THIS LETTER AND THE TERM
SHEET IS NOT BINDING ON CIM AND IS INTENDED TO BE, AND WILL BE CONSTRUED
ONLY AS, COMPLETELY NON-BINDING AND NOT AS AN OFFER OR AGREEMENT OF
ANY KIND, EXCEPT FOR THE SECTIONS FOLLOWING THE CAPTION “Binding
Agreements® WHICH SECTIONS SHALL BE BINDING ON PRINCIPAL AND ITS
AFFILIATES. PRINCIPAL ACKNOWLEDGES THAT CIM IS RELYING ON THE BINDING
NATURE AND ENFORCEABILITY OF SUCH SECTIONS,

Specifically, but without limitation, Principal, on behalf of itself and its affiliates, acknowledges and
agrees that unless and until a formal signed commitment letter or formal Transaction documents signed
by an authorized signatory of CIM has been formally delivered to Principal, CIM shall have no liability or
oiligation of any kind whatsoever to them or any third party (including any senior Investor) with respect
to the Transaction described in the Term Sheet or any related matters or otherwise. CIM may terminate
or withdraw from such discussions at any time and for any reason or no reason in CIM’s sole and absolute
discretion. Accordingly, this letter and the Term Sheet is delivered subject to the express condition that
no verbal or other agreements or coffers to agree or commitments which have not received the aforesaid
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requisite CIM approvals or which have not been evidenced by a formal signed commitment or final
Transaction documents, shall be asserted to exist in connection herewith or in connection with any
discus;ions or negotiations arising out of or relating to this letter and the Term Sheet or any subsequent
term sheets.

Subject to the foregoing, if this letter is acceptable to you, please execute a copy of this letter in the space

provided for below and return same to us on or before 5:00 p.m. EST, , 200 If this

letter is not so executed and returned to us by such time and date or such funds in such amount are not

deposited into the account designated by us as provided in the Freceding sentence, then the proposal set
no further force or effect whatsoever.

We look forward to working with you on this transaction. If you have any questions, please call me at __

Very truly yours,
CIM URBAN REAL ESTATE FUND, L.P.,

By:

Name:
Title:

AGREED TO AND ACCEPTED
Dated: 200__
[INSERT NAME],
a
By:
Name:
Title:
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TERM SHEET

This Term Sheet (“Term Sheer”) outlines the basic terms and conditions being considered for a

joint venture investment with respect to the Project described in Section “A” (“Property Description™)

clow. As more fully set forth in the letter to which this Term Sheet is attached, this Term Sheet is not an

offer, commitment or agreement of any kind, and is not binding on the parties referred to herein, except as
set forth in the section entitled “Binding Agreements” in the letter to which this Term Sheet is attached.

A, Property Description

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Term Sheet

Management:

Sponsor will be iii charge of the day-to-day operations of Owner (as Operating
Member), but will be subject to the decision making of the “Managing Member” of
Owner, who will be [Investor][both Investor and Sponsor].

Managing Member will have the right to approve (in its good faith discretion) any
major decisions (to be defined in the documents) which will include, withowt
limitation: (a) approval over the Business Plan (as defined below) and any deviations
therefrom, (b) any transactions, dealings and payments with entities affiliated with
Sponsor, Principal and their respective employees or affiliates, (c) all brokerage,
management and construction agreements, ()c(i) monthly, quarterly and annual
reporting requirements, (€) all major leases, purchase agreements and construction
draws, (f) any agreements with the Senior Lender or any other lender and any
financing and refinancing arrangements, (F) any decisions relating to bankruptey or
insolvency, (h) the commencement or settlement of any lit;%ation or arbitration (and
all decisions related thereto), (i} the admission or withdrawal of any members, and (j}
other matters to be set forth in the documents. [Add others?]

Investment
Amount:

Upto [§ % of the Project capitalization approved by Investor]. The
Investment Amount wLﬁbe funded up'l to$ P with res};%ct to thg acquisition [and
entitlement] of the Property and up to $. with respect to the construction and/or
development of the Property, in accordance with a budget, and subject to funding
conditions, approved by Invesior.

Project Name:
Project Description: A development to be built at
Location:
Project Capitalization: Subject to the provisions below, the following is the estimated Project
capitalization:
PhaseT
Phase IT:
Total:
B. Transaction Overview

Sponsor (as defined below) has a[n option] contract to purchase the property at the Location (the
“Property”), with a closing date presently scieduied for , 200_. Sponsor is presently paying the
entitlement costs and other costs related to diligence for the Property. Sponsor has requested that Investor
provide equity capital upon the terms and conditions set forth herein.

C. Documentation

The Transaction will be documented in a manner satisfactory to Investor.

D. Loan Terms

Investor:

Sponsor Equity:

,and (b) % of
the Project capitalization approved by Investor. Such equity will be contributed at
Closing and will be maintained %rough payment in full of the Loan (and
subordinated thereto),

Sponsor Will have a minimum equity of the greater of (a) $

In addition, Sponsor will be required to fund [ALTERNATIVE 1: all costs in
excess of the Approved BudgetﬁALTERNATIVE 2: all costs that arise out of the
failure of Sponsor to exercise due care or costs that are not reflected in the Approved
Budget which constitute Controllable Expenses. “Controllable Expenses” will be
defined in the documents to include, without limitation, expenses that a prudent
experience developer of projects similar to the Project would have included in a
project budget].

Sponsor:

The Principals, their wholly-owned affiliates and other persons or entities approved
by Investor, as the principal owners of Sponsor. Any person or entity owning a
direct or indirect interest in Sponsor must be disclosed and approved by Investor

Principals: Each of and , and other persons or entities designated or
approved by Investor, as the principal owners of Sponsor.
Owner: A Delaware limited liability company whose sole members shall be Investor and

Sponsor. If and to the extent required by Senior Lender, Owner will be a bankruptcy
remote, single-purpose, single-asset special tgurpose entity which complies with
applicable rating agency requirements and otherwise formed and documented in a
manner acceptable to Investor. Owner will be the direct owner of the
Property[INSERT IF VARIOUS COMPONENTS TO THE PROJECT: ,
provided that Investor and Sponsor may agree that the Project will be divided
so that the various components of the Project are owned separately by different
entities, each such entity owned by Owner and otherwise satisfying the
foregoing requirements].
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[If Applicablej

Pre-Closing
Funding:

NB: This section
contemplates that 1
of Investor or
Sponsor Is presently
Sfanding amounts
needed to keep the
Project going.
Make the
appropriate
changes to make
this section work!!!

1t is acknowledged and agreed that presently an Affiliate of Investor/Sfponsor
(“Present Owner”) [owns the Property][owns the development rights for the
property pursuant to that certain rB(Development Agreement, dated as of
, between Present Owner and . Present Owner and/or
Investor/Sponsor has, to date, incurred the costs (the “PQ _Funds™} described on
Schedule “I” hereto (the “Present Budget:? and expects that it or Investor/Sponsor
will continue the process and will incur additional costs (“ddditional PB Cosis™) in
respect of the Property and the Project through the date of closing hereunder, in
accordance with the Present Budget. From and after the date hereof, funding of the
costs set forth in the Present Budget will be as follows: [DESCRIBE METHOD,
EG., AS FOLLOWS: {(a) Principals (directly or through Sponsor) will fund all
Additional PB Costs from and after the date hereof until they have funded an amount
equal to ____% of the PO Funds; and (b) thereafter, Present Owner and Principals
(directly or through Sponsor) will fund remaining amounts __%/__%, provided that
in no event will either party be required to fund more than § . All
fundings hereunder wilfbe a credit against the obligations to fund the Loan Amount
and Sponsor Equity, respectively.

The Present Budget may be amended by Investor from time to time only with the
approval of Principals, which approvals Principals agree not to unreascnably
withhold or delay, provided that no approval shall be required to increase the Present
Budget by an amount not to exceed _ % of the initial Present Budget.

Advances of amounts hereunder shall be funded no later than 5 business days after

request. If Principals (directly or through Sponsor) shall fail to timely fund any
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amounts, then Investor shall have-the right to terminate this Term Sheet and the letter
to which this Term Sheet is attached and to return to Principals all amounts funded
hereunder (without any interest or return or other obligation). In addition, if before
closing, Investor or Principal shall determine (in their sole discretion) not to proceed
together, then either party may elect to terminate this Term Sheet and the letter to
which this Term Sheet is attached and Investor will return to Principals all amounts
funded hereunder (without any interest or return or other obligation,

or property manager. will be paid from the Development Fee|, except that Sponsor
may pay to a third party, witﬁout reduction of the Development Fee, an amount in
the aggregate not to exceed § ].

Business Plan:

On or prior to Closing, Investor shall have approved a final business plan for the
entitlement, planning, development, construction, leasing and sale of the Project,
which will include (1) pre-development plan and costs, (2) development plan and
costs, (3) financing plans (bridge, construction, mini-per t and per t), (4
leasing, sales, franchising and other parameters, costs and revenues regarding the
Project, (5) all budgets, (6) a master timing schedule, and (7) all other matters
relating to the Project, to the satisfaction of Investor. The Business Plan may be
issued 11 components. The Business Plan (and its components) will be amended and
modified from time to time as requested by Investor and any other amendment or
modification will be subject to Investor approval (any reference to Business Plan
means the most recently approved business plan (and its components) and
amendments and modifications thereto).

Returns on
Contributions:

‘All amounts contributed by the members will earn returns as follows to be paid in
accordance with the priorities set forth in the Section below entitles “Parficipation™:

1. Investment Amount. All portions of the Investment Amount (including PO
Funds and Additional PB Amounts) will earn an Internal Rate of Return
(based on the actual date of advanced and calculated on a monthly basis)
(“IRR"™) of _ %.

2. Centribution Advances: To be defined in the documents (to include any
funds that Sponsor is obligated to fund but fails to timely fund and any costs
ncurred in tﬁe exercise of rights and remedies) will earn an IRR of _%.

Senior Loan:

Sponsor proposes to borrow up to $ {the “Senjor Loan) from a lender
to be approved by Investor and Sponsor (“Senfor Lender™). I is anticipated that the
proceeds of the Senior Loan will be used to dpurv:.hase the Property and to pay closin
costs approved by Investor, and to fund development and construction costs an
other amounts approved by Investor. The terms of the Senior Loan and the
documentation evidencing, governing and securing the Senior Loan, including
intercteditor arrangements, shall be subject to the approval of Investor. Only
Sponsor and Principal shall be responsible to execute and deliver guaranties and
indemnities required by any lenders.

Closing Date:

The date of closing and full funding of the Transaction (the “Closing™) shall occur
not later than __, 200_, but in no event prior to the earlier of (a) not less than
60 days prior written nofice and (b) the closing of the Senior Loan.

Investment
Management
Fees:

Sponsor will pay a Investment M. Feeto a lected by Investor,

who may be affiliated with Investor (“Loan Manager™), equal to ___ % of all
construction hard and soft costs {excluding land acquisition and financing costs of
the Senior Loan and all other loans and all management fees to Sponsor affiliates)
(“Fee_Costs™), which fee will be paid on a monthly basis in accordance with a
disbursement "schedule to be agreed upon (the “Investment Management Fee™).
Such fee will initially be paid from disbursements under the Senior Loan, with any
catch-up to oceur in accordance with the Section entitled “Participation®. In
addition, Sponsor shall pay all of Loan Managet’s out-of-pocket costs and expenses
incurred in connection with monitoring the Senior Loan and the Project, its review of
construction draws, change orders, construction progress reports, leases, purchase
agreements, close of escrow arrangements in connections with sales, property
inspections, casualty or condemnation matters or loan defaults.

Participation:

Investor will participate in all cash flow and sales proceeds (net of operating and
sales expenses and reserves approved by Investor) from the Project, which will be
payable as follows [THIS SECTION NEEDS TO BE ADJUSTED TO THE DEAL]:

s First, to Investor, until Investor has achieved a % IRR on all
Contribution Advances.

+  Second, to Investor, until Investor has achieved a % IRR on all
Investment Amounts.

e Third, to Investor until Investor has received all unpaid Investment
Management Fees.

o Fourth, to Sponsor until it has received [a % IRR on all] [a return
of] Sponsor Equity (other than Controllable Expenses).

s Fifth, to Sponsor until Sponsor has received all unpaid Development Fees.

o Sixth, % to Investor and % to Sponsor until Investor has received
a % IRR on all Investment Amounts.

»  Seventh, to Sponsor until it has received a % IRR on all Sponsor
SEVeHI,

Equity.

s Fighth % to Investor and % to Sponsor of the remainder],

sugject to adjustment of these percentages in accordance with a formula to
be jet forth in the documentation in the event Contribution Advances are
made].

Payments to Investor under clauses Fiftk through Eighth are herein referred to as
“Investor’s Participatior”.

Construction
and Property
Management
Fees:

Selection or replacement of the property manager and construction manager and fees
payable to the property manager and construction manager shall be subject to
approval by Investor. The property management agreement and construction and/or
development management agreement shall be in a form satisfactory to Investor.

Neither Sponsor nor any of the Principals nor anry of their affiliates will be entitled to
receive any fees, salary or other compensation in connection with the Project, other
than a development management fee equal to __ % of all Fee Costs, which fee will be
paid on a monthly basis In accordance with a disbursement schedule to be agreed
upon (the “Deyelopment Fee™). Such fee will initially be paid from disbursements
under the Senior Loan, with any catch-up to occur in accordance with the Section
entitled “Participation”. The fees to any third party construction manager, developer

Guaranties:

‘As noted above, Sponsor and Principal shall be obligated to sign any guaranties and
indemnities in connection with the Senior Loan and any other loans (including
repayment guaranties, comcrletion guaranties, environmental indemnities and loan
carve-out guaranties and indemnities). Investor shall have no obligation to sign such
guaranties or indemnities, nor shall it have any obligation to reimburse Sponsor
anélfor Principal for any payments or claims under any such guaranties andd
indemnities. .

Right of First
Refusal/Offer:

The documents shall provide Investor with a right of first refusal to provide any
mezzanine financing or equity financing related in any way to the Project or the
entities owning interests in the Project, on economic terms not worse to Owner than

-
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Term Sheet - f

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Term Sheet --

those offered by third party. sources..

Additional
Financing:

Except for the Senior Loan, no senior or subordinate financing or similar
encumbrances on the Property or equity interests in Property Owner or Sponsor or
any constituent partner or member thereof will be allowed either on a secured or
unsecured basis, unless approved by Investor.

Structare:

Investor shall have the right to structure the Transaction as a financing, so long as the
economic returns to the parties shall not be materially different than as set forth in
this Term Sheet. In connection therewith, Investor may require a first priority pledge
and security interests in all direct and indirect equity interests (collectively tﬁe
“Collateral”) in the Sponsor and Owner (if different than Sponsor). Investor may
require all of the direct pledgors in the Sponsor and Qwner to be bankruptcy remote
special purpose entities. In addition, if permitted by the Senior Lender, Owner shafl
grant Investor a subordinate/second mortgage/deed of trust on the Property.

Transferability:

In General: No direct or indirect transfer of any legal or beneficial interest i the
Sponsor will be permitted except in connection with transfers made for estate
planning purposes which do not affect the manr?ﬁemem or control of the Sponsor and
which comply with the requirements set forth in the documents. CIM will be
permitted to transfer up to 50% of its interest in Owner so long as CIM retains day-
to-day operational control of the interests of CIM.

Buy-Sell: The documents will contain a buy-sell provision, which may be invoked
(a) in the event there is a deadlock in any major decision (which will be defined in
the documents) that continues for more than days after written notice by one
party to another, [provided that a buy-sel! under this provision may not be fnvoked
during the period after construction Kas commenced until receipt of a certificate of
occupancy,] (b) at any time which is months after Closing, or () at any time that
a “Cause Event” (to be defined in the documents) has occurred in respect of Sponsor
or any Principal. The member not initiating the buy-seli will have 15 days to elect to
be the buyer or the seller, and the closing under the buy-sell will occur not later than
45 days after any election.

Right te Cause @ Sale: Investor shall have the right to cause a sale of the Project at
any time after [ months after the Closing{, but not during the period after
construction has commenced until receipt of a certificate of occupancy}] [
months after completion of construction and issuance of a cettificate of occupancy]
[at any time that a “Cause Event” has occurred in respect of Sponsor or any
Principal{, but not during the period after construction has commenced until receipt
of a certificate of ocoupancy}], subject to a right of first offer in favor of a non-
defaulting non-initiating member who will have 15 days to clect to be the buyer or
the seller, and the closing in respect thereof will occur not iater than 45 days after
any election. If the non-mitiating member does not elect to buy without the stated
time period, then the initiating member will be autorized to cause the sale of the

Property.

Miscellaneous:

The following requirements shall also be satisfied as a condition fo the Closing:

1. Inyestor Right to Sell Interests: Investor may, without consent of Sponsor,
sell, participate, syndicafe or securitize portions of its interest in Owner, so long as
Investor retains control of day-to-day matters. Sponsor agrees to cooperate in such
sale, participation, syndication or securitization process provided such cooperation
does not alter the economics of the transaction. Sponsor acknowledges that Investor
may disclose the Sponsor’s/Property's and Principal’s financial information in
connection with such sale, syndication or securitization.

2 Title Insurance: Sponsor agrees that title insurance or a portion acceptable to
Investor shall be placed through .

3. Documention: Execution and delivery of satisfactory documents and other

transaction documents relating t5this transaction (including the surveys, plats zoning
and other entitlement approvals and consents, in form and substance satisfactory to
Investor) containing such terms and conditions (including affirmative and negative
covenants, events of default and other customary capital market and securitization
requirements) as Investor deems appropriate for transactions of this type.

4, Organizational Documents: Execution and delivery of the organizational
documents of Sponsor and its direct and indirect owners in form and substance
satisfactory to Investor, containing such terms and conditions (including approval
rif%hts, contribution provisions, management provisions, buy-sell and right of first
offer provisions) as Investor deems appropriate for transactions of this type.

5. Approvals: Investor’s review and approval of the Business Plan, including
construction budget, construction contracts (including major subcontracts), general
contractor, major subcontractors, architect and architect agreement and sources and
uses of all funds (Loan and Sponsor equity).

6. Affiliates: Sponsor shall have disclosed to Investor all fees, commissions and
other amounts (collectively, “A4 ad: iate Fees™) which have been or will be reimbursed
or paid to or paid on behalf of the Sponsor, any Principal(s) or any affiliate of the
foregoinf in connection with the acquisition or financing of the Property, including,
without limitation, amounts paid by the seller of the Progerty (if applicable) or any
affiliate of Seller. All Affiliate Fees shall be deducted from the calculation of the
capitalization cost of the transaction for the purpose of determining the Investment
Amount and Sponsor’s equity contribution.

7. Senior Loan: Both Senior Lender and the amount and all other terms of the
Senior Loan must be acceptable to Investor in its sole discretion. All funding
conditions of the Senior Loan must be satisfied prior to or at closing and the Senior
Investor must provide Investor written confirmation of this requirement.

8. Third Party_Consents. Receipt of third-party estoppels, subordination,
nondisturbance and attornment agreements, [franchisor comfort agreements,]
[condominium formation and other documents,] [covenants, conditions and
restriction agreements and reciprocal easement agreements,] and consents as

required by Investor.

9. General Construction Matters: All plans and specifications for the
construction project must be reviewed and approved by Investor prior to closin%.
The general contract {either guarantied maximum or lump sum contract) and all
major subcontracts, in form and substance satisfactory to Investor, must be executed
prior to ¢losing, The architect, general contractor and each major subcontractor must
execute a recognition agreement in favor of Investor which agreement recognizes
Investor’s right to become the project owner and grants Investor certain notice and
cure rights. Payment and Performance Bonds with respect to the general contractor
and all major subcontractors must be acceptable to Investor and fully paid for and
delivered at closing,

10.  [Pre-Sales; As a condition of Closing, Sponsor shall have delivered to
investor proot satisfactory to Investor that binding purchase and sales agreements
with bena-fide third party purchasers (who will occupy the units) have been entered
into with respect to not less than % of the units and providing for purchase
prices, on a net basis, for not less than ___ % of the projected net revenues for the
Project]

11.  Profit Projections: At the time of Closing, Investor’s underwriting shall show
profit projections of not less than the greater of (a) $__ million per annum over the
projected term, or (b) % of total equity (Principals and Investor).
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— EXHIBIT-“A*» - EXHIBIT “B”
DUE DILIGENCE MATERIALS CREDIT REPORT AUTHORIZATION AND RELEASE
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Paper Supplement to 907- Managing Real Estate Risk

13.1  Tenant's Insurance Obligations. At all times from and after the Occupancy Date,
Tenant shall procure and maintain, at its sole cost and expense, the following policies of
insurance:

{a) Liability. Commercial general liability insurance with broad form contractual
liahility coverage and with coverage limits of not less than Two Million Dollars ($2,000,000)
combined single limit, per occurrence, and Five Million Dollars ($5,000,000) general
aggregate, specifically including liguor liability insurance covering consumption of alcoholic
beverages by customers of Tenant, if the sale of alcoholic beverages is permitted in the
Premises. Such policy shall insure Tenant's performance of the indemnity provisions of this
Lease, but the amount of such insurance shall not limit Tenant's liability nor relieve Tenant of
any obligation hereunder.

{b) Workers' Compensation. Workers' compensation insurance in the amount

required by the state in which the is located for the benefit of Tenant's
employees.
{c) Plate Glass. Insurance covering the full replacement cost of all plate glass

on the Premises; Tenant may self-insure such risk upon prior approval of Landiord.

() Equipment. Botler and machinery insurance on the Air Conditioning System
(or any part thereof) exclusively serving the Premises.

{e) Tenant's Personal Property and Improvements. Properly insurance
coveting any peril generally included in the classification "special form coverage" covering all
(i) merchandise, (i) Improvements, and (iii) Personal Property owned or leased by Tenant (or
for which Tenant is legally liable) and focated in the , in an amount not less than
ninety percent (90%) of their full replacement cost and with a commercially reasonable
dedugctible not to exceed Five Thousand Dollars ($5,000). Any policy proceeds shall be used
for the repair or replacement of the property damaged or destroyed, unless this Lease is
terminated under the provisions of Article 18.

{f) Business Interruption Insurance. Loss of income and business interruption
insurance in such amounts as will reimburse Tenant or a period of not less than one (1) year
for direct or indirect loss of eamings and extra expense attributable to all perils generally
included in the property insurance required to be carried by Tenant under this Lease, or
attributable to the prevention of access to, or egress from, the Premises, or the s
or any portion thereof, as a result of such perils.

13.2 Policy Requirements. All policies of insurance provided for herein shall be issued
by insurance companies that have a general policyholder's rating of not less than "A" and a
financial rating of not less than "VIi" as rated in the most current available "Best's” Insurance
Reports, and that have been admitted or qualified ic do business in the state where the

is located by the insurance commission or other highest board, body or official
responsible for overseeing the insurance business in such state. Tenant's general liabllity

policy as required in Section 13.1(a) shall contain cross-liability endorsements. All policies of
insurance provided for herein (with the exception of werkers' compensation insurance) shall
name, by endorsement, Landlord,

and any other entity Licensor may designate as an “additional insured.” Certificates of all
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insurance required of Tenant hereunder expressly providing for the waiver of subrogation as
required in Section 13.4 shall be delivered to Landlord on or before the Occupancy Date.
Tenant shall provide to Landlord, at least thirty (30) days prior to expiration, certificates of
insurance to evidence any renewal or additional insurance procured by Tenant. All
certificates of insurance delivered to Landiord shall contain an agreement by the company
issuing said policy to give Landlord twenty (20} days' advance written notice of any
cancellation, lapse, reduction or other adverse change respecting such insurance. All
commercial general liability insurance, property damage or other casualty policies shall be
written as primary pelicies, not contributory with or secondary to coverage that Landlord may
carry.

133  Landlord's Insurance Obligation. At all times from and after the Execution Date,
Landlord shall maintain in effect insurance providing protection for the following liabilities
and/or risks: (a) commercial general liability insurance for bodily injury and property damage
arising from Landlord's ownership and/or operation of the with coverage limits
selected by Landlord, and (b) loss or damage due to fire and such other perils as Landlord
deems appropriate {which may, in Landlord’s sole and absolute discretion, include
earthquake), covering the , exclusive of any item that Tenant is required to
insure or any item, building or improvement that another party is required to insure, in an
amount that is eighty percent (80%) of its full replacement cost {exclusive of the cost of
excavations, foundations, and footings).

ARTICLE 14
INDEMNITY AND EXCULPATION

141 Indemnity. Except for Ciaims arising from Landlord's willful misconduct not
otherwiss covered by the insurance, Tenant is required to carry under Section 13.1 or the
insurance Tenant actually carries, Tenant shall indemnify, protect, defend, and hoid Landiord
and its Affiliates harmless from and against any and all Claims arising out of or in connection
with loss of life, personal injury, property damage, or otherwise arising from (a) the uss,
occupation, improvement or maintenance of the Premises or the or any work or
activity in or about the Premises or by Tenant or its assignees or subtenants or
their respective agents, employees, contractors, or licensees, (b) any activity, condition or
occurrence in or about the Premises, (¢) the filing or potential fiing of any mechanic’s or
materfal men's lien against the Premises or the in connection with any work
done or caused to be done by Tenant, (d) any breach or failure to perform any obligation
imposed cn Tenant under this Lease, including without limitation, its obligation to comply with
Legal Requirements, or () any act or omission of Tenant or its assignees or subtenants or
their respective agents, contractors, employees, or licensees. Upen notice from Landlord,
Tenant shall, at Tenant's sole expense and by counsel satisfactory to Landlord, defend any
action or proceeding brought against Landlord by reason of any such Claim. If Landlord
and/or its Affiliates are made a party to any litigation commenced by or against Tenant as
provided hereinabove, then Tenant shall indemnify, protect, defend, and hold each of such
persons harmless from and against any and all Claims arising out of such litigation or
incurred or paid by any such person in connection with such litigation.

14.2  Mutual Waivers of Rights. Landlord (for itself and its insurer), waives any rights,
including rights of subrogation, and Tenant (for itself and its insurer), waives any rights,
including rights of subrogation, each may have against the other party (including such party's
Affiliates), and Tenant (for itself and its insurer) waives any rights, including rights “of
subrogation, it may have against any of the parties to or any of the

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

additional insureds required to be named under Section 13.2, for compensation of any loss
or damage cccasioned to Landlord or Tenant arising from any risk generally covered by the
"special form coverage” insurance required to be carried by Landlord and Tenant. The
foregoing waivers shall be operative only so long as available in the state where the

is located. The foregoing waivers shall be effective whether or not the parties
maintain the insurance required to be carried pursuant to this Lease.

14.3 Limitations on Landlord’s Liabllity. Notwithstanding Landlord’s and/or its Affiliates’
negligence (whether active or passive) or breach of this Lease, Landlord and its Affiliates
shall not be liable for injury to Tenant's business or loss of income therefrom or for damage
that may be sustained by the person, merchandise or Personal Property of Tenant, its
employees, invitees, customers, agents or contractors or any other person in or about the
Premises, caused by or resulting from fire, steam, electricity, gas, water or rain, which may
leak or flow from or into any part of the Premises, or from the breakage, leakage, obstruction,
failure, or other defects of the Utility Installations, Air Conditioning System, Chilled Water
System, or other components of the Premises or , Or as a result of the exercise
by Landlord of its rights under this Lease, except to the extent that such damage or loss is
caused by Landlord's andfor its Affiliates' wiliful misconduct not otherwise covered by the
insurance Tenant is required to carry under Section 13.1 or the insurance Tenant actually
carries. Landlord makes no representations or warranties whatsoever with respect to any Air
Conditioning System, Chilled Water System, or Utility Installations existing as of the date
hereof or in the future. Notwithstanding Landlord’s and/or its Affiliates’ negligence (whether
active or passive) or breach of this Lease, Landlord and its Affiliates shall not be liable in
damages or otherwise for any discontinuance, failure or interruption of service to the
Premises of Utilities, the Air Conditioning System, the Chilled Water System, or any other
services and Tenant shall have no right to terminate this Lease or withhold rent because of
the same. Landlord and its Affiliates shall not be liable for any damages arising from any
use, act or failure to act of any other tenant or occupant of the or any other third
party associated with the . In no event shall any of the circumstances described
herein be deemed to constitute constructive eviction of Tenant.

In the event Tenant makes any Claim or asserts any cause of action against Landlord
and/or its Affiliates as a result of Landiord's default: {a) Tenant's sole and exclusive remedy
shall be against the current rents, issues, profits, and other income Landlord receives from
its operation of the , net of all current operating expenses, liabilities, reserves,
and debt service associated with said operation ("Net Income" for purposes of this
Section 17.3 only), {b) no other real, personal or mixed property of Landlord, wherever
located, shall be subject to levy on any judgment obtained against Landlord, (c) if such Net
Income is insufficient to satisfy any judgment, Tenant will not institute any further action, suit,
Claim or demand, in law or in equity, against Landlord for or on the account of such
deficiency, and (d) Landiord's default shall not constitute consent by Landlord for Tenant to
perform or observe such terms, covenants or conditions at Landlord’s expense.

The limitations set forth in this Section 14.3 shall be applicable to, and enforceable
by, Landlord and/or its Affiliates.

144 Obligations Survive. The obligations of this Article 14 shall survive the
expiration or earlier termination of this Lease.
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PROPERTY MANAGEMENT SERVICE CONTRACT

AGREEMENT FOR:

THIS AGREEMENT (“the Contract™ is made this -8 day of 2508 , 2004, between

REHES (“Owner™), and

(“Contractor™).

WITNESSETH, that the Owner and the Contractor, in consideration of the mutual covenants, considerations and agreement herein contained,
covenant and agree as follows:

L.

Ealad

Contract Documents: The “Contract Documents” consist of this Contract, the General Conditions, attached hereto as Exhibit “A”; Scope
of Work, attached hereto as Exhibit “B”; Fee Schedule, attached hereto as Exhibit “C”; Insurance Requirements, attached hereto as
Exhibit “D”; and
‘The Work: The Coniractor hercby agrees to furnish Owner wnth the services described hercin and pay for all fabor and materials necessary for
the firnishing of such services as required by or specified in the Contract Decuments, including ali work not specifically described, but
reasonably inferable from the Contract Documents (the “Work”).

‘The Site: The Work is to be performed at: =)

Term of Agreement: The initial term of this Agreement shall commence on {d
termination as hereinafter provided.

Schedule for Performance of Work: Contractor agrees to perform tiie services described in this Agreement on the following basis:

§, 2005, and terminate on EIAKE), 2006, subject to eartier

Payment Schedule:
Payment shall be made within thirty (30) days afier the receipt by Owner of an invoice therefore from the Coniractor. Invoices shail not be
submitted until Work for the invoice period has been petformed. The invoice shall include (a) a description of the services performed (b} an
nemlzauon of the number of hours of labor performed by Contractor and the hourly rate thereof, and (c) an itemized list of materials and
pplies p d by Ci , specifying the cost of all materials and supplies. Owner may withhold from payments owed to the Contractor
and credit against its account with Contractor sufficient funds (a) to cover the cost of the property damage incurred by Owner as a result of
Conduct by Contractor or its subcontractors, agents or employees {(b) to indemnify Owner pursuant to the Generat Conditions attached hereto (¢}
to compensate Owner for any of the Work rejected by Owner and not remedied by Contractor, and (d) to compensate Owner for any failure by
Contractor to comply witk any term or condition of the Contract Documents, including, but not limited to, obligation to clean the site.
Guarantee: The Contractor warrants to the Owner that the Work will conform to the Contract Documents, will be free from defects, and that
any materials or equipment used or installed at the Site will be of good quality, in good working condition for the purpose intended under the
Contract Documents and new (unless otherwise required by the Contract Documents). For a period of one (1) year following final acceptance of
the Work by Owner, if applicable, if defects should appear in material or workmanship, Contractor shatl promptly repair or replace such defects
at its sole cost and expense. The warranty period for any repaired or replaced part shall be one (1) year from the date of acceptance of the
repaired or reptaced part or the warranty period specified by the manufacturer, whichever is greater. This guarantee is in addition to any other
guarantee or warranty otherwise provided by law or the Contract Documents.
Performance of Work: Contractor shail perform the Work in accordance with all applicable laws, regutations, rules and ordinances. Contractor
shall employ only qualified personnel for the purpose of performing its obligations hereunder and shall provide adequate supervision of such
employees. If Owner reasonably determines that an employee of Contractor is unsatisfactory to Owner for any reason, or unqualified for the
task which he or she is performing, said employee shall be replaced by Contractor immediately upon notification thereof from Owner.
Inspection of Work: Owner shall have the right to inspect the Work at any time. Neither the making, nor the failure to make, such inspections,
nor any express or implied approval of the Work shail relieve Contractor of the responsibility to complete and gnarantee the Work as specified
in this Agreement. Any Work which, at Qwner’s sole discretion, is unsatisfactory shall be remedied by Contractor at its sofe cost and expense.

. Govemning Law: This Agreement shall be governed by and construed in accordance with the laws of the State of California without reference to

the conflict of laws or choice of laws provisions thereof.

. Independent Contractor: Contractor shall be an independent contractor for afl purposes hereunder and shall not hold itself out as an agent or

employee of Qwner in any context.

. Waiver: The waiver by Owner of any breach by Contractor of any term, covenant or condition herein shall not be deemed a waiver of any

subsequent breach or any breach of any other term, covenant ot condition herein by Contractor,

. General Conditions: This Contract shall be performed in accordance with all of the terms and conditions contained in Exhibit “A”, entitled

“General Conditions”, attached hereto and by this reference incorporated herein, Should the Contract conflict with any provision of the General
Conditions, the General Conditions shall control.

. Contractor’s inspection: The Contractor warrants that it has fully inspected and surveyed the Site prior to execution of this Contract, and that

the Payment Rate Schedule includes all sums to lete the Work in a timely fashion.

. Waiver: The waiver by Owner of any breach by Contractor of any term, covenant or condition herein shall not be desmed a waiver of any

subsequent breach or any breach of any term, covenant or condition herein by Contractor.

. Notice: All notices required under this Contract shall be in writing and shall be deemed to be properly served only upon receipt by:

)
b)

ood Boulevard, Suite 300, Los Angeles, CA 90028 (“Owner”)
m l'ﬂ,;j (“Contractor™)

THIS AGREEMENT has been duly executed as of the day and year set forth above.

THIS AGREEMENT may be executed in one or more counterparts, each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

EXHIBIT
INSURANCE REQUIREMENTS

<<Address>>
<<City, State>>

Contractor and Professional shall maintain in force, at all times during the performance of
work, the following policies of insurance and shall be issued by an insurance company
having an A, M. Best Rating of A VT or better, and admitted in every state where work is
to be performed under the contract.

a. Commercial General Liability, including products/completed operations,
independent contractors and a broad form of general liability extension
endorsement with a combined single limit for both bodity injury and property
damage of at least $1,000,000. per cccurrence, $2,000,000. annual aggregate and
shall name the following OWNER on endorsement form CG2010 11/85 (or its
equivalent) as additional insured with ceverage for Completed Operations.
ENDORSEMENT PAGES THAT ARE INCOMPLETE OR FAIL TO
NAME THE ADDITIONAL INSURED WILL BE RETURNED. A stop
payment will be placed on all Invoices until receipt of a complete Endorsement
page.

<<List additional insureds here>>

b. Automobile Liability (including coverage for owned, leased, used, hired or
borrowed vehicles) with a combined single limit for both bodily injury and
property damage of at least $500,000. per occurrence; and

c. Statutory Workers’ Compensation Insurance with employers® liability limits of at
least $500,000. (by accident), $500,000. (by disease per employeg), $500,000.
(policy limit by disease)

d. Each Professional rendering engineering, environmental, architectural,
construction management or legal Services shall obtain, pay for, and maintain in
full force and effect at all times during performance of the work, Professional
Liability Insurance with a limit of $1,000,000 per claim and in the aggregate,

All policies must be maintained at the same levels of coverage for a period of two (2)
years beyond the completion of services and contain language requiring insurer to
provide those entitics referenced above, with a thirty- (30) day written notice of
cancellation, non-renewal or material change of the policy. If Contractor or Professional
fails to furnish any insurance certificates, Owner is authorized to purchase the required
insurance and the same will apply in the event of failure by subcontractor to notify same
of cancellation, non-renewal or material change of the policy.

Send via fax to the ATTENTION OF: at

Revised: 8/12/2005
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sicy No.: MGLO141644 ‘ Mt Hawley insurance Company
JASEC STRUCTURES, INC.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR
. CONTRACTORS (FORM C)

“This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Pemn orOrgnmuﬂon
All persons or organizations where required by written contract

(If no entry appears above, information required to uomplete this endorsement will be shown in the
Declarations as applicable to this endorsement. .

WHO 1S AN INSURED (Section i} is amended to include as an insured the person or organization shown in
the Schedule, but only with respect fo liability ariging out of "your work” for that insured by or for you.

To the extent required under contract, this policy will apply as primary insurance fo additional insureds
uhe&bdabwemdoﬂnrmmﬁudxmaybemaﬂabbtowd&addihmalmsumdsmlbem

contributory.
Section V., Condition 4., of this policy is amended aocordingly.

MmewConwnmgfmpmmh
CGL 215 {04/08)

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
WAIVER OF SUBROGATION ENDORSEMENT DEDUCTIBLE POLICY

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE.

Name of Person or Organization: Where required by writters contract.
{If no entry appears above, Information required to complete this endorsement will be shownin the Declarations
as applicable to this endorsement.)

The TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US Condition (Section IV - COM-
MERCIAL GENERAL LIABILITY CONDITIONS) is amended by the addition of the following:

We waive any right of recovery we may have against the person or organization shown in the Schedule above
because of payments we make for injury or damage arising out of your operahons or your work done under a
written contract with that person or organization,

All other terms and conditions of this Policy remain unchanged.

00 CGLO121 00 01 04 Includes Copyright Material from Insurance Services Office
With its Permission
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Policy Number: BKk01366724

Owners, | essses or Contractors (Form B)
ADDITIONAL INSURED

Change(s) Effective: 08/03/2005

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT
CAREFULLY. This endorsement modifies insurance policy under the following:

LIABILITY COVERAGE PART:

Schedule
Name of Person or Organization:

SECTION Il - WHO IS AN INSURED is amended to include as an insured the
person or organization shown in the Schedule, but only with respect to liability
arising out of "your work" for that insured by or for you.

CL/BF 22 40 03 95

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

POLICY NUMBER: COMMERCIAL GENERAL LIABILITY
C620261185

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

4

ADDITIONAL INSURED - DESIGNATED PERSON OR
ORGANIZATION

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART.

SCHEDULE
Name of Person or Organization:

(If no entry appaars abave, information required to complete this endorsenent wikl ba shown in the
Declarations ae appficable to this endorsement.)

WHOG 1S AN INSURED {Section i) is amended to Inchicie a8 an insured the parson or organization shown
In the Schetiulo a8 an insured but only with respect to llabliity arlsing out of your operalions or premises
ownod by or rented 10 you. .

CGw281188

© surance Sarvices Office, Inc., 1984
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

ADDITIONAL INSURED-OWNERS, LESSEES OR /-
" CONTRACTORS-SCHEDULED PERSON OR ‘ o
o T T ORGANIZATION )

This endersement modifies insurance provided under the following. .

COMMERCIAL GENERAL LIABILITY COVERAGE PART

Name of Person or Organization:

CIM/7046 Hollywood, L.P., CIM California Urban RE Fund GP HL LLC, CEM Urban Real Estate Fund,
L.P., CIM Urban Fund GP, LLC

RE: Job #7084-A, Studio/Retail Demo 7046 Hollywood Blvd., Los Angeles CA 90028

(If no entry appears above, information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

A. Section IN - Who Is An Insured is amended to (1) All work including materials, parts or

include as an insured the person or organization equipment furnished in connection with
shown in the Schedule, but oplywith respect to such work, on the project (other than
liability arising out of yor operations service, maintenance or repairs) to be
performed for that insured. Performed by or on behalf of the addi-
tional insured(s) at the site of the cov-
ered operations has been completed;
or
B. With respect to the insurance afforded to these (2) That portion of “your work” out of which
additional insureds, the following exclusion is the injury or damage arises has been
added: ( put to its intended yse {Jy any person or
ofganization other another contractor
2. Exclusions or subcontractor engaged in performing
This insurance does not apply to “bodily operations for a principal as a part of the
Injury” or “property damage” occurring same project.
after:

CG2010 10 01 Copyright Insurance Services Office, Inc., 1966

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

California Supprassion Systems, Inc., doa Calpratection COMMERCIAL
POLICY NUMBER: ALP711160-05 GENERAL LIABILITY

G 20101001

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR
CONTRACTORS - SCHEDULED PERSON OR
ORGANIZATION

This ende modifies pmvided under tha following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

[Name of Person or Qrganization:
CIMM02 Sants Monica, LP., CIM Urban RE Furd GP V, LLC, CIM Usban Real Estate Fund, LP, CIM Urban Fund GP, LLC  [CIM Group, Inc.

{If no eniry app above, It 1 required to this will be showel in the
D ions as to this endc )

A. Section Il - Who Is An Insured is amended to include as an insured the person or organization shown
in the Scheduls, but only with respect to liability arising out of yeur angoing operations performed for
that insured.
B. With respect to the insurance afforded to these additional insureds, the following exclusion is added:
2, Exclusions.
This insurance does not apply to “bodily injury” or “property damage" ocourring atter:
(1) All work, including ials, parts or equip fumnished in connection with such work,

on the projeci (other than service, maintenance or repairs) to be performed by or on behalf of
the additionat Insured(s) at the site of the covered operations 7S been complstaty or

AE HoTtioR of t of which the injury or damage arises has been@
interideduss anyerSaE ar organization other than another contractor or subcantractor
d in

for a principal as a part of the sam'a project.

cG20101001
@ 180 Properties, Inc., 2000
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" POLICYNUMBER: MGLO138836 GOMMERCIAL GENERAL LIABILITY | -AccRD.  CERTIFICATE OF LIABILITY |
— RODUCER T - - THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
iy | e T AT on
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY, {CA License #0008305 @ o DR, T G R DO O N N .
e v e R . ’ Oxnard CA 93036
ADDITIONAL INSURED - OWNERS, LESSEES or Phone: 805-988-1455 Fax:805-988-0114 [TRSRERS-ARENRDING COVERAGE A
INSURED - urance Company
e CONTRACTORS [Form c] wsURERB:  Fireman's Fund Insurance 21873
. . } . gSeeley Brothers 'HSURER &:
This endorsement modifies insurance provided under the following: %ggg Hoongisne ::3:::

T COMMERCIAL-GENERAL LIABILITY COVERAGE PART. . .. COVERAGES ... oo oot e e g e
- THE POLICIES OF INSURANCE LISTED BELQW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
SCHEDULE ANY REQUIREMENT, TERM QR CONDITICN OF ANY CONTRACT OR OTHER DOCUMENT WitH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIE.?L_,_ AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

- TFOLICY EXPIRATION
; LTR lnsaa TYPE OF INSURANCE POLICY NUMBER PI?ALT“EN(IFWDBF%“_ DATE (NWDBNY) LIMITS
> . | GENERAL LIABILITY EAGH OGCURRENCE 31,000,000
- - A | x [ X ]| commerciaL cENERAL LUBILITY | MGLO138836 04/01/04 | 04/01/05 | Prewises s ouwene) |8 50,000
| cams mase [X ] occur . MED EXP (Any one parscn) | 3.5, 000
] PERSONAL & ADVINJURY (51, 000,000
N GENERAL AGGREGATE 52,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOPAGS | $ 1, 000,000
[ rouor & 585 [ Juoe
| AUTOMOBILE LIABILITY COMBINEDSINGLELMT | <9 000, 000
B [X | anr auto MZX80826107 04/01/04 | 04/01/05 | Eaacciden) T
| ALl OWNED AUTOS . BODLY INJURY s
[ | screpuenayTos {Per person)
[RE—— - - _ - - . . ’ — | X_|-HIRED AUTOS: e BODILY INJURY
—(fno entry appears above, information required to complete this.endorsement will be shown in the Declarations X | NoN-gwNED AUTOS . {Per accident) $
--—_as-applicable-to this endorsement.) . [ e S
PROPERTY DAMAGE s
{Per accident)
WHO IS AN INSURED (Section 1l) is amended to include as an insured the person or organization shown in the GARAGE LIABILITY AUTC ONLY - EA ACCIDENT | §
Schedule, but only with respect to liability arising out of "your work” for that insured by or for you. ANY AUTO OTHER THAN EAACG |'§
AUTO-OMNLY: GG | £
To the extent required under confract, this policy wili apply as primary insurance to additional insureds scheduled EXCESS/UMBRELLA LIABILITY EACH OCCURRENCE 55,000,000
above and other insurance which may be available fo such additional insureds will be non-contributory. B E GCCUR D CLAMSMADE | XSMO0086161353 04/01/04| 04/01/05 |Acereaate s5,00G,000
[
Section IV., Condition 4., of this policy Is amended accordingly. GEDUCTIBLE s
RETENTION  § []
WORKERS COMPENSATION AND OR
EMPLOYERS' LIABILITY | rosvis ER
ANY PROFRIETORPARTNEREXECUTIVE EL. EACH ACCIDENT L
OFFICERMEMBER EXCLUDED? E.L. DISEASE - EA EMPLOYEE| §
t describe under
SAERIAL BROVISIONS bolow E£.L. DISEASE - POLICY LIMIT | §
OTHER

DESCRIFTION GF GPERATIONS / LOCATIONS / VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT 7 SPEGIAL PROVISIONS
* 10 Day Notice of Non Payment of Premium *

Re: #04-102, Petersor Building Repairs. Street Retail West 7, LP; CIM Group
Inc., and CIM droup, LLC are named as Additional Insured per form #CGL 216

{04/98) .
CERTIFICATE HOLDER CANCELLATION
CTIMGR-2 | SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE GANCELLED BEFORE THE EXPIRATION
All other Terms and Conditions of this Policy remain unchanged. DATE THEREOF, THE ISSUING INSURER WILL EnpEsvertemal 30*  pavs wRITTEN
c¢/o CIN/Hollywood, LLC NOTICE T0 THE CERTIFICATE HOLDER NAMED TO THE LEFT, BEA-FANMRETOROS0.5HAL L,
Property Manager
6922 Hollywood Blvd., #312 o
K Holl: od CA 90028 REPRESENTAPNES:
CGL-216 (04/98) 1 ywo [ORZED REPREGENTATIVE
%‘b IZOD-
ACORD 25 (2001/08) 4 ® ACORD CORPORATION 1888

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 40



ACC's 2005 ANNUAL MEETING USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

’ .2
Milt Policzer 213 974-68966 p-1 Milt Policzer 213 874-8966 P

1 || ERNEST 4 FRANGESCH, JR F ILE D 3 2. At all fimes mentioned herein, Defendant CERTAIN UNDERWRITERS AT
. /é nl;»;\\sngng!;m i, (tate Bar No. 112803) Los ANGELES SUPERIOR COURT 2 | LLOYDS, LONDON [hereinatter referred o as *UNDERWRITERS") was and now is a foreign
s ﬁgg AS:Eg;el;Igélgﬂ% n?asggé%qlr —— OW H'G JUL 1 32003 3 ) business organization, type unknown, withits principal place of business in London, England.
. ;zLes;:xlrﬁze(zq‘z 3:])35)16; %—7727423  Judge® gﬁ’. P/‘ i.')5 ;om w a 3 Plaintiff is informed and believes and thereon alleges that Defendant PETER
5 || Aftorney for Plaintiff, UNIVERSAL CONCRETE CUTTING, INC. J EPUTY 5 Il CORRICK is an individual residing in the state of California and doing business in the County
¢ 6 || of Los Angeles as an insurance adjuster.
7 SUPERIOR COURT OF THE STATE OF CALIFORNIA 7 4. That at ali times mentioned herein, Defendant PETER CORRICK was an agent,
B FOR THE COUNTY OF LOS ANGELES - CENTRAL DISTRICT 8 || sefvant, or employee of his co-defendant UNDERWRITERS and at all times mentioned
9 {UNLIMITED) ) gd 9 || herein was acting in the course and scope of his agency or employment with the
10 V- 10 || UNDERWRITERS' Defendant.
11 || UNIVERSAL CONCRETE CUTTING, ) CASE NO. BC3%36518 11 5, That af all imes mentioned herein, the true names and capacities, whether
12 INC., a Corporation, g COMPLAINT FOR TORTIOUS BREACH 12 ff individual, corporate, assocfate or otherwise of the Defendants sued herein as DOES 1
13 Plainif, E SE&%ER@Q' ?qu%';{%cgbﬁ%%m 13 4} through 100, Inclusive and each of them, are unknown to Plaintiff who therefore sues said
14 Vs, OF GOOD FAITH AND FAIR DEALING 14 || Defendants by such fictitious names.
15 EESJS;N L%%%%iwsgggfn’” i DEMAND FOR TRIAL BY JURY 15 6.  Plaintiff is informed and believes and thereupon alleges that each of the
16 ?E%EE“S&%JVE,? .‘,{L‘:f,’.‘é’:’;} 'and ; 1s || Defendanis named herein as a DOE is legally responsible in some manner for the events
17 DOES 1through 100 inclusive, E 17| described below and Plaintiff will seek leave of Court to state the true names and capacities
18 Defendants. ) 18 {t of said Defendants once same have been ascertained by Plaintiff,
19 ! 18 7. Plaintiff is informed and believes and thereon alleges that at all times mentioned
20 COMES NOW Plaintiff, UNIVERSAL CONCRETE CUTTING, INC, and for cause of 20 || herein, Oefendants, and each of them, were the agents and sesvants of each of the other
21 || action against Defendants, and each of them, alleges as follows: 21 | Dafandants, and doing the things herein alleged, were acting within the course and scope of
22 GENERAL ALLEGATIONS 22 [} such agency or employment.
23 COMMON TO ALL CAUSES OF ACTION ; 23 8. On September 2, 2003, Plaintiff entered into a contract of insurance with
24 1, At all times mentioned herein, Plaintiff UNIVERSAL QQNQR 24 | UNDERWRITERS for a commercial business policy, Cettificate No. BG19703 (hereinafter

?h

25 || referred to as the “POLICY"), a copy of which is attached hereto and made a part hereof by

25 || INC., was and now is a corporation crganized and existing under (h
: ;26\ reference as Exhibit 1.

26 || California, with its principle place of business in the County of Los Angaleg; .
y 27 8. Pursuant to the terms of the POLICY, certain enumerated equipment was

27|\ M b

v ozslim - 28| coversd against loss or theft, to wit:

COMPLAINT FOR TORTIOUS EﬁéAcH OF INSURANCE CONTRACT

COMPLAINT FOR TORTIOUS B@GH OF INSURANGE CONTRACT
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1 A 2003 Skip loader 18180, Serial No. 180895;
2 A 2002 Skip loader 1S180W/;
3. A 2002 Braker, Serial No. 5599; and
4 A 1999 Backhoe, No. 1B115, Serial No. 31017246
10.  That on or about November 3, 2003, the enfry gate to Plaintiffs principal
premises was broken into and a trailer, a bob-cat and other equipment valued collectively at
$42,600.00 was stolen.
1. On December 3, 2003, Plaintiff's remote storage facility was broken into and
another bob-cat, along with three other items of equipment, valued collectively at $30,500.00

was stoien,
12. Immediately foliowing each of the foregoing thefis, Plaintif notified
UNDERWRITERS of same and made demand of UNDERWRITERS under the policy for

payment of said losses.

13.  Defendants, and each of them, have refused to pay loss benefits to Plaintiff on
the ground the title to the stolen equipment was held in the name of “Universal Construction,
Inc.” and that Plaintiff UNIVERSAL CONCRETE does not have a “insurable interest” in the
stolen equipment. Defendant’s position is as fallows:

"The investigation has revealed that Universal Construction and
Universat Concrete are separate corporations all owned primarily
by the same shareholders. According to documentation provided,
all of the stolen equipment was purchased and paid for by
Universal Construction on behalf of Universal Concrete because
Universal Concrete did not have sufficient credit to purchase the
equipment. The invoices for the purchase of the various items
subject to the theft all indicate that the purchaser of the items was
Universal Constuction. Moreover, all of the tax refurns that have
been provided by your company indicate that Universal

Construction and not your company depraciated all of the

]
COMPLAINT FOR TORTIGUS BREACH OF INSURANCE CONTRACT
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equipment on your books for tax purposes. Also, your compary
has not provided any documentation to indicate that the subject
equipment was rented or leased from Universal Construction,
thus, itls apparent from all of the aforementioned information that
your company is not the owner of any of the equipment subject
to the claim.”
14,  Plaintiff allages that Universal Construction is the alter ego of UNIVERSAL
CONCRETE. Both companies occupy the same business premises, use the same
employees and have the same ownership. Corperate separateness is not cbserved, the

assets and equipment of each company are used interchangeably and there is commingling

of monies.
18. Having denied Plaintiff's claim for loss under the policy, Defendant offered
Plaintiff the sum of $2,500.00 as follows:

“Notwithstanding the above, Underwriters also issued to your
company a business personal property policy with limits of
$50,000.00, However, insomuch as your company did not own
any of the equipment subject to either of the thefts, Underwriters’
liability would be limited 1o the sum or $2,500.00 as set forth in
paragraph 5(b) of fhe Commercial Property peficy. This provision
limits coverage to property of others in your company's care,
custody or control at the described premises to the sum of
$2,500.00. Insomuch as the theft from the remote storage was
not a “described premises” in the policy, the $2,500.00 limit does
not have to be paid for this theft claim. Thus, it is the
Underwriters' position that since the equipment subject to the
claim at the described location (725 Battery Street, San Pedro,
California), was notl owned by your company, and would be

construed as “property of cthers,” a policy provision set forth

COMPLAINT FGR TORTICUS BREACH OF INSURANCE CONTRACT
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above would require Underwritars to pay fo your company the
sum of $2,500.00. "
16.  Byreason ofthe foregolng, Plzintiff comes now and states the following causes
of action:
FIRST CAUSE OF ACTION
{For Tortious Breach of Insurance Contract)
17.  Plaintiff repeats and realleges the contents of paragraphs 1 through 16, above,
as though set forth fully and at length herein and makes the same a part of this cause of this

action,

18. By the provisions of the POLICY, Defendant represented to Plaintiff that if
Plaintiff complied with all the terms and conditions of the POLICY, Defendant would pay to
Plaintiff the amount of damages up to the POLICY limit which he was entitied to recover for
specifically enumerated equipment set forth in the POLICY of insurance for which specific
premiums were charged. Plaintiff duly complied with all the terms and conditions of the
POLICY on its part to be performed and as & result of a theft of the aforementioned
equipment, Plaintiffbecame entitled to raceive from Defendant UNDERWRITERS amonetary
value of the stolen equipment specifically set forth in the coverage part Declarations of the
subject POLICY.

19. Defendants above-stated representation inits POLICY was false and fraudulent
in that Defendant UNDERWRITERS never intended to compensate Plaintiff for loss of any
of the covered equipment. At the time Defendant entered into Insurance contract with
Plalntiff, Defendant willfully concealed the above-facts all for the purpose of defrauding and
decaiving Plaintiff in inducing it to purchase the POLICY of insurance and pay substantial
premiums for illusory coverage.

20.  Plaintiff at the time the representation was made, believed it to be true and in
reliance on it, was induced to, and did enter into the contract with Defendant; had Plaintiff
known the true facts, it would not have purchased the POLICY.

COMPLAINT FOR TORTIOUS BEEAGH OF INGURANGE GONTRAGT
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21. Thatatallimes hereln mentioned, Defendants, and each of them, actually knew
or had reason to believe from facts known to them, that the fwo companies Universal
Concrete and Universat Construction were the alter egos of each other and that although
legaltitie to the stolen equipment was held in the name of Universal Construction, Plaintif had
a substantial insurable intersst in the subject property. Morecver, Plaintiff alleges, that
Defendants, and each of them, by virtue of agreeing to insure the specified stolen property
and accepting premium payments from Plaintiff, Defendants are estopped to deny that
Plairtiff has a substantia} and legitimate insurable interest in the subject propety.

22.  Notwithstanding Defendants’ knowledge of its obligation to pay Plaintiff for the
loss of the property, Defendant offered Plaintiff only the sum of $2,500.00. Plaintiff rejected
this offer and demanded sole reimbutrsement for the loss. Forthe sole purpose of compelling
Plaintiff to accept a lesser sum in settiement of its claim, or be persistent in seeking more, to
incur substantial detriment, delay and additional expenditures in pursuing enforcement of its
claim, all during which time Defendant wouki retain use of the money, Defendant in breach
of its covenant of good faith and fair dealing Intentionally, maliciously and oppressively,
refused and fafled to pay Plaintiff the full benefits due under the terms of the Policy.

23. As adirect and legal result of Defendant's wrengful conduct as herein afleged,
Plaintiff was compelled at its own expense to replace the stolen equipment and continue to
honor its monthly obligations under the finance contract for the equipment stclen.

24, In committing the acts described in this Complaint, Defendants acted in
conscious disregard of Plaintiff's rights and were guilty of malice, oppression and fraud, as
specifically described hereinabove. The conduct of Defendants warrants an assessment of
punitive damages in an amount appropriate to punish Defendants and deter others from
engaging in similar wrongful conduct.

WHEREFCRE, UNIVERSAL CONCRETE CUTTING, INC, prays forjudgmentagainst
Defendants as follows:

1. For generaj damages in an amount as will be shown at time of frial;

2, For prejudgment interest at the legal rate;

COMPLAINT FOR TORTIQUS BREACH OF INSURANGE CONTRAGT
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3. For punitive and exemp!ary damages;
4, For costs and attorney fees incurred herein;
5. For such cther and further relief as this Court may deem Just and proper.

Dated: July 8, 2005 ERNEST J. FRANCESCH], JR,
A LAW CORPORATION

DEMAND FOR JURY TRIAL
Plaintiff UNIVERSAL CONCRETE CUTTING, INC hereby demands a trial by jury in

the within action.

Dated: July 6, 2005

ERNEST J. FRANCESCHI, JR.
A LAW CORPORATION

COMPLAINT FOR TORTIOUS BREACH OF INSURANCE CONTRAGT
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Prepared by: Philip W. Lee

ACC’s 2005 Annual Meeting

October 17-19

907 — How to Effectively Manage Real Estate Risk

LEASING

@ Key Risk Management Clauses In Commercial Loan Documents
& Insurance
& Indemnification

Other Important Risk Management Provisions:
& Compliance w/Laws
# Environmental Issues
#® Destruction & Condemnation
#® Default & Remedies
#® Holdover

Insurance

LL wants to insure LL’s real property from any damage (casualty) and to be protected
from liability arising from any event {(an act or omission), wherever it occurs (on the leased
premises or elsewhere in the building or in common areas). LL does not want to insure T°s
property or protect T from any liability. i

T only wants to insure T°s personal property (and possibly TI paid for by T) from any
casualty and to be protected from liability arising out of any event that occurs on the leased
premiises. T does not want to insure LL’s property and T wants to be protected from liabilities
arising from events that occur anywhere other than on the leased premises.

Sample Insurance Provision:

Insurance.

(a) Landlord agrees to carry and maintain the following insurance during the Term:

(i) Special form property insurance on the Building and the Building
Complex {or similar terms defined in the lease], and all Tenant
Improvements paid for by Landlord for the full replacement cost;

(ii Commercial general liability insurance against claims for property
damage, personal injury and contractual Hability, arising from events
occurring in, on or about the Building or the Building Complex (excluding
the Premises), with a combined single limit of not less than Two Million
Dollars ($2,000,000); and

(iii)Worker’s compensation insurance, covering Landlord’s employees, in
amounts required by law.
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All such insurance shall be procured from an insurance company or companies
rated A or better and authorized to do business in the State where the Premises are
located. All such policies {except worker’s compensation) shall name Tenant as
an additional insured, and Landlord shall make a good faith effort to provide
Tenant with thirty (30) days written notice (or otherwise, as soon as possible)
ptior to cancellation or material alteration of any such policy. To the extent
permitted by applicable law, all insurance maintained by Landlord shall be
primary to any insurance provided by Tenant. If requested in writing, Landlord
shall provide certificate(s) of such insurance to Tenant upon commencement of
the Term and as soon as possible vpon any renewals. ’

Tenant agrees to carry and maintain the fellowing insurance, at its own cost,
during the Term:

(i) Special form property insurance on Tenant’s property and the contents of
the Premises, including Tenant Improvements paid for by Tenant, for the
full replacement cost;

(ii) Commercial general liability insurance, including coverage for property
damage, personal injury and contractual liability, arising from events
occurring in, on or about the Premises, with a combined single limit of not
less than Two Million Dollars ($2,000,000);

(iii)Workers’ compensation ‘insurance, covering Tenant’s employees, in
amounts required by law.

All such insurance shall be procured from an insurance company or companies
rated A or better and authorized to do business in the State where the Premises are
located. All such policies (except worker’s compensation) shall name Landlord
as an additional insured, and Tenant shall make & good faith effort to provide
Landlord with thirty (30) days written notice (or otherwise, as soon as possible)
prior to canceliation or material alteration of any such policy. To the extent
pemmitted by applicable law, all insurance maintained by Tenant shall be primary
to any .insurance provided by Landlord. If requested in writing, Tenant shall
provide certificate(s) of such insurance to Landlord upon commencement of the
Term and as soon as possible upon any renewal.

Each party agrees to use its best efforts (but without being obligated to incur any
additional expense) to include in each of the insurance policies required above, a
waiver of the insurer’s right of subrogation against the other party, or if such
waiver should be unobtainable or unenforceable: (i) an express agreement that
such policy shall not be invalidated if the insured waives the right of recovery
against any party responsible for a casualty covered by the policy before casualty;
or (i) any other form of permission for the release of the other party.
Notwithstanding the foregoing and to the extent permitted by said insurance
policies, each party hereby releases the other party with respect to any claim
(including a claim for negligence or indemnity) which it might otherwise have
against the other party for loss, damage or destruction with respect to its property
(including the Building, the Building Complex, the Premises, and rental value or
business interruption) occurring during the Term, or Renewal Term, if applicable,

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

of this Lease, to the extent to which it is insured (or required to be insured) under
this Lease.

Indemnification

Definition: A promise to reimburse another for a loss suffered because of a third party’s act.

Sample Indemnification Provision:

Damage te Property, Injury to Person,

@

®

Tenant, for itself and its legal representatives, successors and assigns, as a
material part of the consideration to be rendered to Landlord under this Lease,
hereby indemnifies and agrees to defend and hold harmiess Landlord, its
members, and their agents, employees, affiliates, contractors, legal
representatives, successors and assigns, from any and all claims of liability for
any injury or damage to any person or property whatsoever occurring: (i) on or in
the Premises; and (ii} in, on or about the Building, the Building Complex or any
part thereof, to the extent such injury or damage is caused by, arises out of or
resuits from the [gross negligence? Be careful, this works both ways!]
negligence of Tenant, any of Tenant’s agents, contractors, employees, licensees or
invitees or from any breach or default in the performance of any obligation on
Tenant’s part to be performed under the terms of this Lease. Such-indemnities
shall include by way of example, but not limitation, all costs, reasonable
attorneys” fees, expenses and liabilities incurred in or about any such claim, action
or proceeding.

Landlord, for itself and its legal representatives, successors and assigns, as a
material part of the consideration to be rendered to Tenant under this Lease,
hereby indemnifies and agrees to defend and hold harmless Tenant, its agents,
employees, affiliates, contractors, and legal representatives, successors and
assigns, from any and all claims of lisbility for any injury or damage to any
person or property whatsoever occurting: (i) in, on or about the Building, the
Building Complex or any part thereof; and (ii) on or in the Premises to the extent
such injury or damage is caused by the [gross megligence?] negligence of
Landlord, its agents, contractors, employees, licensees or invitees or from any
breach or default in the performance of any obligation on Landlord’s part to be
performed under the terms of this Lease. Such indemnities shall include by way
of example, but not limitation, all costs, reasonable attorneys’ fees, expenses and
liabilities incurred in or about any such claim, action or proceeding.

Compliance With Laws
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Although both LL and T want each other to comply with all applicable laws for obvious
reasons, it is even more important to designate who is responsible (at least under the lease) for
compliance with certain laws such as the ADA or environmental laws that could impose
significant liabilities on one or both parties. LLs will usvally resist representing that the
premises (or the entire project) are in compliance with “all applicable laws”, but Ts should try
very hard to get this representation.

A possible compromise is for the T to obtain an indemnification (without the
representation of compliance) for any non-compliance for which LL agrees to accept
responsibility. Keep in mind that a representation of compliance, the allocation of liability for
compliance in a lease, or an indemnification for damages arising from noncompliance, does not
mean that the other party (or both T and L1) are not legally liable for compliance.

Sample Compliance with Laws Provision: _

Compliance with L aws.

(a) Landlord’s Compliance. Landlord represents and warrants that to the best of
Landlord’s knowledge, the Premises, Building Complex, Project Common Area(s) and
tenant improvements installed by Landlord are, [Tenant clause: and throughout the
term of this Lease sholl be maintained], in substantial compliance with all
“Applicable Laws”', In the event that Landlord is found to be in breach of this
representation or warranty, Landlord shall, at Landlord’s expense, promptly take all
actions necessary to achieve compliance.

(b) Tenant’s Compliance.

(i) Tenant shall not use the Premises in any manner that would: (1)
unreasonably impair the ability of Landlord to obtain, at standard rates,
any insurance policy required under the terms of any lease or mortgage to
which this Lease is subordinate; {2) impair the appearance, character or
reputation of the Building Complex; (3) cause the discharge of any
materials into the Building HVAC, sewer or plumbing systems or into any
other vents or drains that are not designed to receive such materials; (4)
impair, interfere with or unreasonably disturb any of the Building services,
operations, or other occupants of the Building Complex; (5) create waste
in, on or around the Premises or the Building Complex.

(ii) Tenant shall maintain compliance with all Applicable Laws, but only to
the extent that such compliance is: (1) not directly related to the physical
condition of the Premises, the Building or the Building Complex as
constructed and improved by Landlord; and (2) is required due to Tenant’s

! “Applicabie Laws” shall mean all laws, statutes, ordinances, rules and regulations that are now in force or that may
hereafter be enacted or promulgated by any public authority with jurisdiction over the Premises, Building Complex,
Project Common Area or activities conducted thereon and shalt specifically include, but shall not be limited to, those
related to the protection of human heaith, safety and the environment (e.g.. CERCLA, RCRA, OSHA), and those
enacted or promulgated pursuant to the Americans with Disabilities Act {(*ADA”").

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

specific use of the Premises and with which only the occupant of the
Premises can comply (e.g., employment laws, ADA, maximum
occupancy, workplace smoking, illegal business operations, etc).

(¢) Indemnity. Landlord agrees to indemnify, defend and hold Tenant harmless from and
against any clainis, losses or causes of action arising out of Landlord’s failure to comply
with any Applicable Laws as required by subsection (a) above. Tenant agrees to
indemnify, defend and hold Landlord harmless from and against any claims, losses or
causes of action arising out of Tenant’s failure to comply with any Applicable Laws as
required by subsection (b) above. [Comment: Always look for reciprocal indemnities.
If one party is asking for indemnification, the other party should be willing to give an
equal indemnity in return.]

(d) Patriot Act Compliance. Tenant represents to Landlord, and Landlord represents to
Tenant, that the representing party is not (and such party is not engaged in this
transaction on behalf of) a person or entity with which either party is prohibited from
doing business pursuant to any law, regulation or executive order (“Anti-Terrorism
Laws™?) pertaining to national security and; such party has not violated and, to the best
of such party's knowledge it is not under investigation for, the violation of any Laws
pertaining to money laundering, as those Laws are more particularly described below.
[Although you may be strictly Lable for viclating one or more of these laws if you do
enter into a lease with a Prohibited Person, this provision may give you a cause of
action against the other party and may allow you to terminate the lease.]

Envirenmental Issues

Environmental provisions can be the longest, most unreasonable and most complex
provisions in a commercial lease. Neither party wants anything to do with environmental
liabilities and wants the other party to indemnify them from any potential environmental liability
that could, under the most unlikely of circumstances, ever occur. The simple reality is that the
LL should accept liability for any environmental conditions created by the LL and the T should
accept liability for environmental conditions created by the T. That’s the easy part.

What about pre-existing contamination? What about contamination migrating from off-
site? What about contamination that is caused by a third party? Although neither LL nor T is
likely to assume any of these liabilities in the lease, if the contamination interferes with T’s use
of the premises, T should insist on some kind of practical remedy (i.¢., termination rights). A
more serious problem arises when environmental conditions created by a LL, T or a third party
and the responsible party is insolvent. Who pays for the clean-up? As a LL, are you going to

z “Anti-Terrorism Laws”, as referenced above, shall specifically include, but shall not limited to, the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and obstruct Terrorism Act of 2001,
Pub. L. No. 107-56 (aka, the USA Patriot Act); Executive Order 13224; the Bank Secrecy Act, 31 U.5.C. Section
§311 et. seq.; the Trading with the Enemy Act, 50 U.S.C. App. Saction 1 et. seq.; the Intemational Emergency
Economic Powers Act, 50 U.S.C. Section 1701 et. seq.; sanctions and regulations promulgated pursuant thereto by
the Office of Foreign Assets Control ("OFAC"), as well as laws related to the prevention and detection of money
laundering in 18 U.S.C Sections 1956 and 1957.
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lose your other tenants? As a T, what happens if you have to terminate your lease early? What
about your TI investment? What recourse do you have under the lease? At law?

Mold is another issue. The liability for mold remediation (and possibly personal injury)
usually centers upon the cause or source of the moisture that allowed the mold to grow in the
first place. If the moisture can be attributed to a source that the LL had the obligation to
maintain under the lease and the LL had notice of the moisture problem, and failed to respond
promptly, the liability should fall on the LL. On the other hand, if the source of the moisture is
under T’s control (i.e., a sink in the leased premises that regularly overflows) and the T fails to
respond promptly or notify the LL of the need for repairs, the liability should fall on the T.: In
reality, any protections that a T seeks for mold can be exiremely difficult to obtain. On the other
hand, LL wants T to assume the obligation to provide LL with prompt notice of any moisture or
‘water issues.

Sample Environmental Provisions:
Envirenmental Conditions.
(a) Defined Terms

Hazardous Substance(s) - all substances (whether naturally occurting or man-
made) that upon release, exposure, ingestion or inhalation, are generally
considered by the scientific community to be detrimental to human health or the
environment, including, but not limited to, petroleum (and its by-products) and all
substances regulated or classified “as ‘“hazardous” or “toxic” under any
Environmental Law (as that term is defined below). Specifically excluded from
this definition are those substances that are stored, used and discarded in
unregulated quantities and that are routinely and customarily used by consumers,
in commercial offices or in retail operations (i.e., toner cartridges, consumer
cleaning products, non-industrial batteries, etc.). [Comment: Does this include
mold? Why not identify mold specifically?]

Environmental Law(s) - any federal, state, or local law, rule, regulation, order,
regulatory guidance document or standard (including standards adopted by any
nationally recognized professional organization that develops health and safety
standards, including, but not limited to, ANSL NIOSH and ASHRE) that pertaing
to the protection of human health or the environment, including, but not limited
to, the Comprehensive Environmental Response Compensation and Liability Act
(CERCLA), 42 U.S.C. Sections 6901, et seq.[The long, exhaustive list of every
environmental law known to mankind is not necessary — the identification of
CERCLA is necessary.]

Environmental Claims - all liabilities, including, but not limited to claims,
damages, causes of action, notices or orders originating from private parties or
governmental entities that are related to Hazardous Substances or Environmental
Laws, including the cost of assessment, response, compliance with, settling or
defending same (including the reasonable and customary fees and expenses of
attorneys, consuitants, contractors and experts).

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE
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Environmental Condition - an Environmental Condition shall consist of: (a) a
violation of any Environmental Law; and/or (b) any condition that creates a
verifiable threat to human health, the environment, or that has an adverse effect
on the value of the Premises and that can be aftributed to the presence of
Hazardous Substances on the Premises.

Premises - for the limited purposes of this Section, the term “Premises” shall
include the leased space; the building in which the leased space is located (if the
leased space is not the entire building); the building site; the land on which the
building is located (both surface and subsurface), air, surface water and
groundwater directly associated therewith.

Representations and Warranties

Tenant represents and warrants to Landlord that Tenant, including Tenant’s
employees, agents and contractors, will not use, store, generate, treat, transport,
release or dispose of any Hazardous Substance on or about the Premises in
violation of any Environmental Law or cause or create an Environmental
Condition on the Premises.

Landlord represents and warrants to Tenant that to the best of Landlord’s
knowledge: (a) no Hazardous Substances have been used, stored, generated,
treated, transported (to or from), or released on or about the Premises, in violation
of any Environmental Law; (b) the Premises are not subject to any pending or
proposed Environmental Claims; and (c¢) Landlord, including Landlord’s
employees and agents, will not use, store, generate, treat, transport, release or
dispose of any Hazardous Substance on or about the Premises in violation of any
Environmental Law or cause or create an Environmental Condition on the
Premises.

Indemnification

The indemnification obligations of Tenant and Landlord set forth below shall
survive the expiration or earlier tsrmination of this Lease.

Tenant shall indemnify, defend and hold Landlord harmless against any
Environmental Claims related to the Premises that are the direct or indirect result
of Tenant’s actions. Furthermore, Tenant shall remedy or compensate Landlord
for any damages to Landlord’s property (real or personal) resulting from any such
action.

Landlord shall indemmify, defend and hold Tenant harmless from any
Environmental Claims related to the Premises that are the direct or indirect result
of Landlord’s actions. Furthermore, Landiord shall remedy or compensate Tenant
for any damages te Tenant’s property (teal or personal) resulting from any such
action.
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Notice

Tenant shall provide Landlord with written notice within 24 hours of: (i) receipt
of any communication from any third party concerning Hazardous Substances or
an Environmental Condition that is in any way related to the Premises; or (ii) the
occurrence of any event (including, but not limited to, a spill or release involving
Hazardous Substances) that could reasonably be anticipated to result in the
creation of an Environmental Condition on the Premises.

Remedies

Upon Tenant’s default under any of the representations or warranties set forth
herein, Landlord, in addition to all rights and remedies provided at law or in
equity, shall have all of the remedies for a default by Tenant that are set forth in
this Lease.

Upon Landlord’s default under any of the representations or warranties set forth

herein, Tenant, in addition to all rights and remedies provided at law or in equity,

shall have all of the remedies for a default by Landlord that are sef forth in this
¢ Lease.

Destruction & Condemnation

If the building burns down, is destroyed in an earthquake or is taken by eminent domain,
what are the continuing obligations of LL and T under the lease? Although this is an unlikely
event, the consequences are severe and the relative rights and obligations of the parties should be
contemplated in advance.

Sample Destruction & Condemnation Provision:

Damage or Destruction to Building,

@

In the event that the Premises or the Building Complex are damaged by fire or
other casualty and the repairs necessary to restore the Premises or the Building
Complex to substantially the same condition it was in before the casualty occurred
can be completed within one hundred twenty (120) days after the occurrence of
such casualty, Landlord [,te the extent that insurance proceeds are made
available for this purpose,] shall diligently proceed to repair the damage at
Landlord’s expense. Within thirty (30) days after such casualty Landlord shall
provide Tenant with notice of the time required to complete such repairs (“Repair
Notice™). Until such repairs are substantially completed, Tenant’s Base Rent [and
Additional Rent] shall be abated in an amount that justly and proportionately
compensates Tenant for any disruption of Tenant’s business operations. If
Landlord estimates that it cannot make such repairs within one hundred twenty
(120) days or if such repairs are not completed within one hundred twenty (120)

®
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days, Tenant shall have the option of terminating this Lease by providing written
notice to Landlord within thirty (30) days after Tenant’s receipt of Landlord’s
Repair Notice or the date on which it becomes evident that such repairs will not
be completed within one hundred twenty (120) days. Landlord shall not be
obligated to repair any damage to Tenant’s Property, including furniture, fixtures
or equipment removable by Tenant under the provisions of this Lease or any
improvements installed in the Premises by or on behalf of Tenant (with the
exception of the original Tenant improvements installed by Landlord on behalf of
Tenant, which [,te the extent that insurance proceeds are made available for this
purpose,] Landlord will repair at Landlord’s expense).

If the Premises are substantially and materially damaged during the final year of
the Term or the final year of any Renewal Term previously exercised by Tenant,
Tenant shall have the right to terminate this Lease within thirty (30} days of the
date of the casualty by sending written notice to Landlord. In any event, the total
destruction of the Building shall automatically terminate this Lease.

Condemnation.

(a)

®)

©
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Total Condemnation. If the entire Premises should be taken for a public or quasi-
public use under power of eminent domain, or transferred under threat thereof,
this Lease shall terminate and Base Rent, Additional Rent and all other charges
shall be apportioned as of the date of actual physical possession by the
condemning authority.

Partial Condemnation. If any portion of the Premises, Building or Building
Complex shall be permanently taken for & public or quasi-public use or purpose
under the power of eminent domain, or voluntarily transferred under threat
thereof, and such partial taking renders the remainder of the Premises, Building or
Building Complex unsuitable for Tenant’s business operations, Tenant may elect
to either terminate this Lease as of the actual date of physical possession by the
condemning authority, or to remain in possession of the remainder of the
Premises, provided, however, that Tenant shall give Landlord written notice of its
election within thirty (30) days after the date of Landlord’s written notification to
Tenant of the condemnation. In the event that Tenant elects to remain in
possession, then Landlord shall reconstruct the remainder of the Premises,
Building or Building Complex as appropriate, to a condition reasonably
equivalent to the condition existing prior to such taking. Subject to an adjustment
of Base Rent as set forth below, this Lease shall then continue full force and
effect.

Abatement of Base Rent. If any portion of the Premises shall be taken for a
public or quasi-public use or purpose and Tenant elects to remain in possession as
provided above, the Base Rent shall be equitably adjusted as of the date of such
taking and during any period of repair or reconstruction,

Condemnation of Common Area. If any portion of the common area in the
Building Complex shall be taken for a public or quasi-public use under the power
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of eminent domain, or transferred under threat thereof, and such taking deprives
Tenant of reasonable access to the Premises or sufficient parking, then Tenant
shall have the right to terminate this Lease by providing Landlord at least thirty
(30) days written notice.

Damages Awarded. Except as otherwise provided herein, all damages awarded
on account of any condemnation or taking, or transfer under threat thereof, under
the power of eminent domain, of the Premises, the Building Complex, or any
portion thereof, shall be the sole property of Landlord; provided, however, that
Tenant shall be entitled to receive any award made for the taking of any of
Tenant’s Property under the power of eminent domain; for damages caused
thereto; for relocation costs, and/or for interruption of Tenant’s business.

Effect of Termination. In the event this Lease is terminated pursuant to any of the
provisions of this section, the effective date of such termination shall be the date
upon which Tenant vacates the Premises. All Rent, Additional Rent and other
charges payable on the part of Tenant to Landlord hereunder shall be paid through
the effective date of such termination. Afier such payment, and as of the effective
date of such termination, the parties shall thereupon be released from all further
liability hereunder, except thai Landlord shall refund any security deposit made
by Tenant and make an equitable refund to Tenant of any unearned or unused
rental that was paid in advance.

Temporary Condemnation. If any part of the Premises, common area, or other
portion of the Building, or any interests or rights of use therein are taken for a
public or quasi-public use or purpose, or under or in connection with the threat
thereof, for a limited period of time (“Temporary Taking”), the Base Rent for
the part of the Premises not taken shall be abated in an amount that justly and
proportionately compensates Tenant for any disruption of Tenant’s business
operations that occurs as a result of the Temporary taking. If the Temporary
Taking is of such a nature that it prevents Tenant from operating its business in
the Premises, and if the Temporary Taking exceeds a consecutive period of ninety
(90) days, Tenant may terminate this Lease at any time within thirty (30) days
after possession is taken by providing written notice thereof to Landlord.

Default & Remedies

If a really serious problem arises with the premises, with a T or with a LL, what can you
do about it? Is legal action your only recourse (which means a lot of wasted time and money?!) or
do you have any practical remedies?

Sample Default & Remedies Provision:

Defaulg.
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Tenant Defaults. The following events (herein referred to as an “Event of
Default”) shall constitute a default by Tenant hereunder:

(1)  Tenant shall fail to pay when due any instaliment of Rent, Additional Rent
or any other amounts payable hereunder and such failure shatl continue for
a period of ten (10) days after [ Tenant’s receipt of written notice thereof
from Landlord] the date such payment was due;

(2)  This Lease of the Premises or any part thereof shall be taken upon
execution or by other process of law directed against Tenant, or shall be
taken upon or subject to any attachment at the instance of any creditor or
claimant against Tenant, and said attachment shall not be discharged or
-disposed of within ninety (90) days afier the levy thereof;

(3)  Tenant shall file a petition in bankruptcy or insolvency or for
reorganization or arrangement under the bankruptcy laws of the United
States or under any insolvency act of any state or foreign country, or shall
voluntarily take advantage of any such law or act by answer or otherwise,
or shall be dissolved or shall make a general assignment for the benefit of
creditors;

(4)  Involuntary proceedings under any such bankruptcy law or insolvency act
or for the dissolution of Tenant shall be instituted against Tenant, or a
receiver or trustee shall be appointed for all or substantially al of the
property of Tenant, and such proceedings shall not be dismissed or such
receivership or trusteeship vacated within ninety (90) days after such
institution or appointment;

{5)  Tenant shall fail to perform any of the other agreements, terms, covenants
or conditions hereof on Tenant’s part to be performed (other than the
obligation to pay Rent or any other charges payable hereunder), and such
ponperformance shall continue for a period of thirty {30) days after receipt
of Tenant’s receipt of written notice from Landlord; provided, however,
that if Tenant cannot reasonably cure such nonperformance within thirty
(30) days, Tenant shall not be in default if it commences to cure such
default within said thirty (30) days and diligently pursues the same to
completion;

(6) Tenant shall fail to obtain the release of any mechanic’s lien or other type
of lien attributable to an act or omission of Tenant, as reguired herein.

Landlord’s Remedies. Upon the occurrence of an Event of Default, and in
addition to any other remedies now or hereafter available to Landlord at law or in
equity, Landlord shall have the right, af its election, then or at any time thereafter
and while any such Event of Default shall continue, either:
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To give Tenant written notice of Landlord’s intention to terminate this
Lease on the date specified therein, which date shall be no sooner than
thirty (30) days after Tenant’s receipt of such notice. On the date
specified in such notice, Tenant’s right to possession of the Premises shall
cease and this Lease shall thereupon be terminated without prejudice to
Landlord’s rights as described below; or

Should Landlord elect to terminate this Lease and re-enter the Premises,
Landlord shall exert a commercially reasonable, good faith effort to
mitigate Landlord’s damages and relet the Premises or any part thereof for
such termn (which may be greater or less than the period which would
otherwise have constituted the balance of the Term of this Lease) and on
such commercially reasonable conditions (which may include concessions
of free rent {not to exceed sixty (60) days,] and commercially reasonable
allowances for alteration and repair of the Premises) as Landlord, in its
sole and absolute [reasonable] discretion, may determine, and Landlord
may collect and receive the rents therefor.

In the event that Landlord elects to terminate this Lease and take
possession of the Premises as permitted in this Section ___, Tenant shall
pay to Landlord: (i) the Rent and other sums as herein provided, which
would be payable hereunder if such termination or. repossession had not
occurred, less; (ii) the net proceeds, if any, of any reletting of the Premiges
after deducting all Landiord’s expenses actually incwred in connection
with such reletting, including all reasonable and customary repossession
costs, brokerage commissiens, court costs, atterneys’ fees, repair costs and
expenses of preparing the Premises for such reletting. If, in connection
with any reletting, the new lease term extends beyond the Term, or the
premises covered thereby include other premises not part of the Premises,
a fair and -equitable apportionment of the rent received from such reletting
and the expenses incurred in connection therewith as provided aforesaid
will be made in determining the net proceeds from such reletting. Tenant
shall pay such rents and other sums to Landlord monthly on the days on
which the Base Rent would have been payable hereunder if such
termination or repossession had not occurred.

After an Event of Default by Tenant, Landlord may sue for or otherwise
collect all rents, issues and profits payable under all subleases on the
Premises, including those past due and unpaid.

After an Event of Default by Tenant, Landiord may, without terminating
this Lease, enter upon the Premises without prejudice to any other
remedies, and do whatever Tepant is obligated to do under the terms of
this Lease. Tenant agrecs to reimburse Landlord on demand for any
reasonable expenses that Landlord may incur in effecting compliance with
the Tenant’s obligations under this Lease.
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No failure by Landlord to insist upon the sirict performance of any
agreement, term, covenant or condition hereof or to exercise any right or
remedy consequent upon a breach thereof, and no acceptance of full or
partial rent during the continuance of any such breach, shall constitute a
waiver of such agreement, term, covenant or condition. No waiver of any
breach shall affect or alter this Lease, but each and every agreement, term,
covenant and condition hereof shall continue in full force and effect with
respect to any other than existing or subsequent breach thereof.

Nothing contained in this Section __ shall limit or prejudice the right of
Landlord to prove and obtain as liquidated damages in any bankruptcy,
insolvency, receivership, reorganization or dissolution proceeding, an
amount equal to the maximum allowed by any statute or rule of law
governing such proceeding and in effect at the time when such damages
are to be proved, whether or not such amount be greater, equal to or less
than the amounts recoverable, either as damages or rent, referred to in any
of the preceding provisions of this Section __.

Whenever any Base Rent, Additional Rent or any other sums due
hereunder remain unpaid more than ten (10) days after the due date
thereof, Tenant shall pay to Landlord an administrative charge equal to
five percent (5%) of the amount due to compensate Landlord for the costs
and expenses associated with handling a delinquent account,

In-addition to all other rights and remedies, Landlord shall be entitled to
receive from Tenant the vnamortized portion of the value of any Tenant
Improvements paid for by Landlord or Leasing Commissions paid by
Landlord; it being understood and agreed that such payment was made on
the condition and basis that Tenant fully perform all obligations and
covenants under this Lease for the Term. The amortization rate to be used
in this calculation shall be 8% per annum amortized over the Term of this
Lease. The value of the Tenant Improvements shall be determined based
on the actual cost of the completed Tenant Improvements.

(c) Landlord’s Default; Tenant’s Remedies. In the event that Landlord fails to fulfill

or perform any of Landlord’s obligations as sct forth in this Lease, Tenant may:

U]

Provide Landlord with written notice of any such failure and the action
required to correct such failure. In the event Landlord fails to commence
such work and diligently pursue it to completion within ten (10) days after
receipt of Tenant’s notice, then Tenant shall have the right, but not the
obligation, to perform such acts and expend on Landlord’s account, such
funds to perform such wotk as is reasonably required. The funds so
expended shall be due and payable to Tenant by Landlord within thirty
{30) days after receipt of Tenant’s invoice for the costs incurred. The
invoice shall include reasonable documentation of all costs incurred. In
the event Landlord fails to pay any such invoice within thirty (30) days as
provided herein, Tenant may deduct the amount due from the next
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installment or installments of Base Rent due fo Landlord [this ser-off of the Base Rent plus all other charges for the first six (6) months and, thereafter, one hundred
provision can be problematic for Landlords due to certain morigage twenty five percent (125%) of the Base Rent (plus all other charges) as provided herein (the
provisions]; ot, “Holdover Rent”) [This is a Tenant fiiendly clause. Most LLs will want T to pay 200% or
@ Should any Landlord default render the Premiscs unsuitable for its more as well as reserving all other remedies available 1o get possession of the premises if

Permitted Use, in whole or in part, for a period of three (3) or more necessary.]. Sllc}-l tenancy sha:‘{l continue until ?enninat.ed by.Landlord or Tenant by providing
consecutive days, Base Rent shall be equitably abated for the total number the othgr party with at least thlrty‘(EO-) days written notice prior to the last day of the calendar
of days that the Premises are not suitable for the Permitted Use set forth in month intended as the date of termination of such month-to-month tenancy. Such Holdover Rent
this Lease [once again, this set-off prevision can be problematic for shall be Landlord’s sole and exclusive remedy in the event of a holdover by Tenant [LL will
Landlords due to certain morigage provisions). want to avoid this limitation of remedies, but this is critical to the T, T could be held liable for
consequential damages arising from LLs loss of a mafor tenant due to the holdover.].

(d)  Each right and remedy provided for in this Lease shall be cumulative and in
addition to every other right or remedy provided for in this Lease, now or
hereafter existing at law or in equity or by statute or otherwise, including, but not
limited to, suits for injunctive or declaratory relief The exercise or
commencement of the exercise by Landlord or Tenant of any one or more of the
rights or remedies provided for in this Lease, shall not preclude the simultaneous
or subsequent exercise by Landlord or Tenant or any other rights or remedies
provided for herein. All costs incurred by Landlord or Tenant in connection with
collecting any amounts or damages owing by Landlord or Tenant pursuant to the
provisions of this Lease or to enforce any provision of this Lease, including by
way of example, but not limitation, reasonable attorneys’ fees and court costs
(from the date any such matter is turned over to an attorney), shall also be
recoverable by the prevailing party.

Holdover

Your current lease expires, but construction of your new premises is not completed. Can
you holdover in your current space? What’s if going to cost? What are the risks? If you den’t
negotiate a holdover provision in your lease at commencement, vou are at the LL’s merey. From
the LL’s perspective, you want to be able to recover damages if a prospective tenant is lost when
an existing tenant holds over or to be able to proceed with a legal eviction if a quality ienant is
waiting to occupy the space.

Sample Holdover Provision:

Holding Over.

Tenant shall vacate the Premises upon the expiration or earlier termination of this Lease [, except
as the parties may otherwise agree]. If Tenant does not vacate the Premises upon the expiration
or earlier termination of this Lease and holds over with [or without] Landlord’s consent, Tenant
shall become a tenant from month-to-month, subject to all of the terms of this Lease as may
reasonably be applicable to such month-to-month tenancy, except that Tenant shall pay monthly
Base Rent (plus all other charges), in an amount that is equal to one hundred ten percent (110%)
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FINANCING & LOAN DOCUMENTS
Lender’s Position

@ Muaintain the Collateral — Lender’s primary security in the event of a loan default
is the property and other collateral under the loan. Itis in Lender’s best interest
to make sure that Borrower has the funds available to perform routine
maintenance. This is usually accomplished with various escrow accounts
controlled by Lender,

@ Make Payments on Time — Lender not only wants the loan payments made on
time, but Lender wants Borrower to make insurance and tax payments on time as
well. Again, this is usually accomplished with escrow accounts controlled by the
Lender,

@ Keep the Collateral Adequately Insured — It only makes sense that if the Lender is
relying on the collateral for security, Lender wants that collateral adequately
insured. Lender also wants to control the application of any insurance proceeds
(will insurance proceeds be spent to restore the property or to pay down the loan
balance?).

Borrower’s Position

@ Get Notice of Defanlts & Opportunity to Cure — Default remedies can be severe.
Borrowers should insist on written notice and a reasonable opportunity to cure the
defaults. Most Lenders will not provide a notice or cure period for monetary
defaults.

@ Non-Recourse w/No Carve-Outs — Most commercial mortgage loans are “non-
recourse”, meaning there is no personal liability for members, managers or
shareholders; only the borrowing entity is liable under the loan documents.
However, most loan documents alse contain what are called “carve-outs”, which
are carve-outs from the non-recourse provision. For the specified carve-outs,
individuals and guarantors can be held personally liable. For that reason, it is in
the Borrower’s best interest to limit the carve-outs as much as possible.

@ Flexibility in Leasing — Most loan documents contain a provision that requires the
Lender’s consent to major (if not all) leases. This may not only add significant
time and complexity to the lease negotiation process, but it could cost the
Borrower a key tenant.

@ Prompt Responses from Lender — This applies to every matter that requires the
Lender’s review, consent or approval (i.e., leases, SNDAs, etc.). Get a reasonable
time limit on the response time from the Lender.

& Key Risk Management Clauses In Commercial Mortgage Loans

® Defaults & Remedies

& Insurance

@ Escrow Accounts

@ Maintenance;Environmental

@ Non-Recourse Provisions & Carve-Outs

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Defaults & Remedies
Sample Promissory Note Provision:
Default.

If Borrower defaults in the payment of principal, interest and/or any other obligations
arising under this Note or any of the other Loan Documents, or if Borrower defaults in the
performance of any of the other terms, covenants or conditions contained in this Note or in any
of the other Loan Documents, then, at the option of Lender, the entire outstanding principal
balance of this Note (together with all accrued unpaid interest) and all other obligations arising
under this Note or any of the other Loan Documents, may be accelerated by Lender and become
immediately due and payable, regardless of the Maturity Date. All amounts then due shall bear
interest after maturity (whether by acceleration or otherwise) at the lesser of either: (i) the
highest rate of interest then allowed by applicable laws; or (ii} the then applicable interest rate of
this Note plus five hundred (500) basis points. :

During the existence of any default, Lender may apply any funds received, including but
not limited to insurance proceeds or condemnation awards, to any amount then due and owing
under this Note or any of the other Loan Documents, as Lender may determine in Lender’s sole
and absolute discretion. Neither this right nor the exercise of this right, shall serve to cure the
default or preclude Lender from exercising its option to accelerate the entire Loan.

With respect to any Non-Monetary Default (as hereinafter defined), Lender’s right to
accelerate the maturity of the Loan shall be conditioned upon Lender giving Borrower written
notice of such Non-Monetary Default and a thirty (30) day period, after the date of such notice,
within which to cure such Non-Monetary Default, unless such Non-Monetary Default cannot
reasonably be cured within said thirty (30) day time period, in which event Borrower shall have
an extended period of time to complete the cure, provided that has commenced to cure the
default within said thirty (30) day period and Borrower is, in Lender’s sole judgment, not
diminishing or impairing the value of the Property and is diligently pursving a cure to
completion. Any notice required hereunder shall be given as provided in the Mortgage. Lender
shail have no obligation to give Borrower notice of, or any period to cure, any Monetary Default
(as hereinafter defined) or any Incurable Default (as hereinafter defined) prior to exercising
Lender’s right to accelerate the maturity of the Loan and to exercise all other rights and remedies
available to Lender at law or in equity. “Monetary Default” shall mean any default that can be
cured by the payment of money, including but not limited to, the payment of principal and
interest due under this Note and the payment of taxes, assessments and insurance premiums
when due (as provided in the Mortgage). “Non-Monetary Default” shall mean any default that is
not a Monetary Default or an Incurable Default. “Incurable Default” shall mean: (i) any
voluntary or involuntary sale, assignment, mortgaging or transfer of the Property or interest
therein in violation of the covenants of the Mortgage; or (ii) if Borrower, or any person or entity
comprising Borrower, should make an assignment for the benefit of creditors, become insolvent,
or file (or have filed against it) a petition in bankruptcy (including but not limited to, a petition
seeking a rearrangement or reorganization).
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_ During any period of default and regardless of any cure period applicable to such default,
the Mortgage or any of the other Loan Documents in which either: (i) Borrower is permitted to
take an action without Lender’s consent; or (if) Lender’s consent is to be exercised reasonably,
Lender’s consent shall be required and shall be granted or withheld in Lender’s sole and absolute
discretion.

Sample Mortgage Provision:
Time Is Of The Essence; Monetarv And Non-Monetary Defaults.

23. It is understood by Borrower that time is of the essence hereof in connection with
all obligations of Borrower herein, in the Note, the Assignment and any of the other Loan
Documents.

Lender, at its sole option, may declare the Loan evidenced by the Note, as well as all
other monies secured hereby, including, without limitation, all Prepayment Premiums (to the
extent permitted by the laws of the State of [insert State]} and late payment charges, to be
forthwith due and payable, in the event:

@ Borrower defaults in the payment of any monthly installment of the Note, whether
of principal or interest, or both, or in the payment of any other sums of money
referred to herein or in the Note, promptly and fully when the same shatl be due,
without notice or demand from Lender to Borrower in regard to such Monetary
Default (as hereinafter defined);

(ii)  Borrower breaches or defaulis on any one of the terms, covenants, conditions and
agreements of the Note, this Mortgage, the Assignment or any other Loan
Documents evidencing or securing the Note or the Loan; or in the event that each
and every one of said terms, covenants, conditions and agreements is not
otherwise either duly, promptly and fully discharged or performed, and any such
Non-Monetary Default (as hereinafter defined) remains uncured for a period of
thirty (30) days after Written Notice thereof has been delivered from Lender to
Borrower; unless such Non-Monetary Default cannot be cured within said thirty
(30) day period, in which event Borrower shall have an extended period of time to
complete cure, provided that action to cure such Non-Monetary Default is
promptly commenced within said thirty (30) day period, and Borrower is, in
Lender's sole judgment, not diminishing or impairing the value of the Property,
and is diligently pursuing a cure to completion.

(iii)  Any default occurs in the performance of any covenant or obligation of Borrower
or any other party under any indemnity or guaranty delivered to Lender in
connection with the Loan and such defauvlt continues beyond the expiration of
applicable notice and cure periods.

Upon the occurrence of any one of the above events, and at the option of Lender, the
principal of and the interest accrued on the Loan (as evidenced by the Note) and all other sums
secured by this Mortgage shall immediately become due and payable as if all of said sums of
money were originally stipulated to be paid on such day. In addition, Lender may avail itself of
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- all rights and remedies provided by law and may foreclose or prosecute a suit at law or in equity

as if all monies secured hereby had matured prior to its institution, anything in this Mortgage or
in the Note to the contrary notwithstanding, Lender shall have no obligation to give Borrower
notice of, or any period to cure, any Monetary Default or any Incurable Default (as hereinafter -
defined) prior to exercising its rights, powers, privileges and remedies to accelerate the maturity
of the Loan secured hereby.

As used herein, the term "Monetary Default" shall mean any default which can be cured
by the payment of money such as, but not limited to, the payment of principal and interest due
under the Note, taxes, assessments and insurance premiums when due as provided in this
Morigage. As used herein, the term "Non-Monetary Default” shall mean any default that is not a
Monetary Default or an Incurable Default. As used herein, the term "Incurable Default" shall
mean either: (i) any voluntary or involuntary sale, assignment, morigaging, encumbering or
transfer in violation of the covenants contained herein; or (if) if Borrower, or any person or entity
comprising Borrower or any guarantor or indemnitor of the Loan, should make an assignment for
the benefit of creditors, become insolvent, or file a petition in bankruptcy (including but not
limited to, a petition seeking a rearrangement or reorganization) which is not dismissed within
thirty (30) days after the filing of same,

Lender may institute an action to foreclose this Mortgage as to the amount so declared
due and payable, and thereupon, the Property shall be sold according to law to satisfy and pay
the same, together with all costs, expenses and allowances thereof, including, without limitation,
Reasonable Attormneys’ Fees. The Property may be scld in one parcel, several parcels or groups
of parcels, and Lender shall be entitled to bid at the sale, and, if Lender is the highest bidder for
the Property or any part or parts thereof, Lender shall be entitled to purchase the same. The
failure or omission on the part of Lender to exercise the option for acceleration of maturity of the
Note and foreclosure of this Mortgage following any defavlt as aforesaid or to exercise any other
option or remedy granted hereunder to Lender when entitled to do so in any one or more
instances, or the acceptance by Lender of partial payment of the Loan secured hereby, whether
before or subsequent to Borrower's default hereunder, shall not constitute a waiver of any such
default or the right to exercise any such option-or remedy, but such option or remedy shall
remain continuously in force. Acceleration of the maturity of the Note, once claimed hereunder
by Lender, at the option of Lender, may be rescinded by written acknowledgment to that effect
by Lender, but the tender and acceptance of partial payments alone shall not in any way either
affect or rescind such acceleration of maturity, nor act as a waiver, accord and satisfaction,
modification, novation or similar defense.

Insurance

Sample Mortgage provision:
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Hazard Insurance.

8. To continuously, during the term of this Mortgage, keep the Improvements, the
Fixtures and Personal Property, now or hercafter existing, erected, installed and located in or
upon the Real Property, insured with extended coverage insurance against loss or damage
resulting from fire, windstorm, flood, sinkhoie, earthquake and such other hazards, casualties,
contingencies and perils including, without limitation, other risks insured against by persons
operating like properties in the locality of the Property, or otherwise deemed necessary or
advisable by Lender, on such forms and with such deductibles as may be required by Lender,
covering the Property in the amount of the full replacement cost thereof, less excavating and
foundation costs, and covering all loss or abatement of rental or other income, without a
provision for co-insurance, in an amount equal to the scheduled rental income of the Property for
at least twelve (12) months, or if applicable, business interruption insurance in an amount
sufficient to pay debt service on the Note, operating expenses, taxes and insurance on the
Property for a period of twelve (12) months, and covering loss by flood (if the Property lies in 2
Special Flood Hazard Arca as designated on the Department of Housing and Urban
Development’s Maps, or other flood prone designation) in an amount equal to the outstanding
principal balance of the Loan secured hereby or such other amount as approved by Lender, and
earthquake insurance with a deductible amount of no more than ten percent (10%) of the policy
amount, if the Property is located within one-half (1/2) mile of an Alquist-Priolo Special
Earthquake Study Zone or if, in the judgement of Lender’s inspecting architect, the Property lies
in an area of anticipated significant seismic activity. All such insurance shall be carried with a
company or companies licensed to do business in the state where the property is located, which
is acceptable to Lender, which company or companies shall have a_rating at the time this
Mortgage is executed equivalent to at least A:X as shown in the most recent Best’s Key Rating
Guide. The original policy or policies and renewals thereef (or, at the sole option of Lender,
duplicate originals or certified copies thereof), together with receipts evidencing payment of the
premium therefor, shall be deposited with, held by and are hereby assigned to, Lender as
additional security for the Loan secured hereby. Each such policy of insurance shall contain a
noncontributing loss payable clause in favor of and in a form aceeptable to Lender, and shall
provide for not less than thirty (30) days prior Written Notice to Lender of any intent to modify,
non-renew, cancel or terminate the policy or policies, or the expiration of such policies of
insurance. If the insurance required under this Paragraph 8 or any portion thereof is maintained
pursuant to a blanket policy, Borrower shall furnish to Lender a certified copy of such policy,
together with an original Evidence of Insurance Certificate {Acord Form 27) for hazard
insurance indicating that Lender is an insured under such policy in regard to the Property and
showing the amount of coverage apportioned to the Property, which coverage shall be in an
amount sufficient to satisfy the requirements hereof. Not less than fifteen (15) days prior to the
expiration dates of each policy required of Borrower hereunder, Borrower will deliver to Lender
a renewal policy or policies marked “premium paid™ or accompanied by other evidence of
payment and renewal satisfactory to Lender. In the event of foreclosure of this Mortgage or
other transfer of title to the Property in extinguishment of the Loan secured hereby, all right, title
and interest of Borrower, in and to any insurance policies then in force including any rights to
unearned premiums, and in and to insurance proceeds then payable, shall pass to the purchaser or
grantec,

In the event of loss by reason of hazards, casualties, contingencies and perils for which
insurance has been required by Lender hereunder, Borrower shall give immediate notice thereof
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to Lender. Lender is hereby irrevocably appointed attorney-in-fact coupled with an interest, for
Lender to, at its option, make proof of loss and/or to file a claim thereunder. Each insurance
company concerned is hereby notified, authorized and directed to make payment for such loss
directly to Lender, instead of to Borrower and Lender jointly, and Borrower hereby authorizes
Lender to adjust and compromise any losses for which insurance proceeds are payable under any
of the aforesaid insurance policies and, after deducting the costs of collection, to apply the
proceeds of such insurance, at its option either: (a) to the restoration or repair of the insured
Improvements, and the Fixtures and Personal Property, provided that, in the opinion and sole
discretion of Lender, such restoration or repair is reasonably practical and, provided further, that,
in the opinion and sole discretion of Lender, either: (i) the insurance proceeds so collected are
sufficient to cover the cost of such restoration or repait of the damage or destruction with respect
to which such proceeds were paid; or (ii) the insurance proceeds so collected are not sufficient
alone to cover the cost of such restoration or repair, but are sufficient therefor when taken
together with funds provided and made available by Borrower from other sources; in which
event Lender shall make such insurance proceeds available to Borrower for the purpose of
effecting such restoration or repair; but Lender shall not be obligated to see to the proper
application of such insurance proceeds nor shall the amount of funds so released or used be
deemed to be payment of or on account of the Loan secured hereby, or (b) to the reduction of the
Loan secured hereby, notwithstanding the fact that the amount owing thereon may not then be
due and payable or that said Loan is otherwise adequately secured, in which.event such proceeds
shall be applied at par against the Loan secured hereby and the monthly payment due on account
of such Loan shall be reduced accordingly. None of such actions taken by Lender shall be
deemed to be or result in a waiver or impairment of any equity, lien or right of Lender under and
by virtue of this Mortgage, nor will the application of such insurance proceeds to the reduction of
the Loan serve to cure any default in the payment thereof. In the event of foreclosure of this
Mortgage or other transfer of title to the Property in extinguishment of the Loan secured hereby,
all right, title and interest of Borrower in and to any insurance policies then in force including
any rights to unearned premiums and in and to insurance proceeds then payable, shall pass to the
purchaser or grantee.

In case of Borrower’s failure to keep the Property properly insured as required herein,
Lender, its successors or assigns, may, at its option (but shall not be required to) acquire such
insurance as required herein at Borrower’s sole expense.

Notwithstanding anything set forth in this Paragraph 8 to the contrary, in the event of loss
or damage to the Property by fire or other casualty for which insurance has been required by
Lender and provided by Borrower, and the amount of such loss or damage does not exceed fifty
percent (50%} of the unpaid principal balance of the Note, Lender hereby agrees to allow the
proceeds of insurance to be used for the restoration of the Property and to release such insurance
proceeds to Borrower as such restoration progresses, provided:

()  Botrower is not in default under any of the terms, covenants and
conditions of this Mortgage, the Note or any of the other Loan Documents;

(b)  The Improvements, after such restoration, shall be at least eighty percent
(80%) leased pursuant to leases approved in writing by Lender;
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()  The plans and specifications for the restoration of the Property are
approved in writing by Lender in advance;

(d) At all times during such restoration, Borrower has deposited with Lender
funds which, when added to the insurance procseds received by Lender, are sufficient to
complete the restoration of the Property in accordance with the approved plans and
specifications, and all applicable building codes, zoning ordinances, regulations and
Accessibility Laws, and further, that the funds retained by Lender are sufficient to-complete the
restoration of the Property as certified to Lender by Lender’s inspecting architect/engineer;

(e) Borrower provides suitable completion, payment and performance bonds,
builders’ all risk insurance, and all necessary licenses and permits for such restoration in form
and amount acceptable to Lender;

(£ The insurer under such policies of fire or other casualty insurance does not
assert any defense to payment under such policies against Borrower, any tenant, or third party of
Borrower with regard to of the Property;

(g)  Lender shall have the option, upon the completion of such restoration of
the Property, to apply any surplus insurance proceeds remaining after the completion of such
restoration, at par, to the reduction of the ouistanding principal balance of the Note;
notwithstanding the fact that the amount owing thereon may not then be due and payable or that
said Loan is otherwise adequately secured;

(h)  The funds held by Lender shall be disbursed no more often than once per
month and in not more than five (5) increments of not less than Fifty Thousand and 00/100
Dollars (350,000.00) each, except the final disbursement of such funds which may be in an
amount less than Fifty Thousand and 00/100 Dollars ($50,000.00);

[0)] Lender’s obligation to make any such disbursement shall be conditioned
upon Lender’s receipt of written certification from Lender’s inspecting architect/engineer (whose
fees shall be reimbursed to Lender by Borrower) that all construction and work for which such
disbursement is requested has been completed in accordance with the approved plans and
specifications and in accordance with all applicable building codes, zoning ordinances and all
other local, state or federal laws, codes, ordinances, statutes, rules and regulations, and, further,
that Borrower has deposited with Lender sufficient funds to complete such restoration in
accordance with subparagraph 8(d) above; and

()  Lender shall be entitled to require and to impose such other conditions to
the release of such funds as would be customarily or reasonably be reqmred and imposed by
local construction lenders for a project of similar nature and cost.

Liabilitv Insurance.

9.  To carry and maintain such commercial general liability insurance as may from time
to time be required by Lender, taking into consideration the type of property being insured and
the corresponding liability exposure, on forms, with deductibles, in amounts and with such
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company or companies licensed to do business in the state where the Property is located and as
may be acceptable to Lender. All such commercial general liability insurance shall be carried
with a company or companies which have a rating at the time this Mortgage is executed
equivalent to at least A:X as shown in the most recent Best's Key Rating Guide. The original
policy or policies and zll renewals thereof (o, at the sole option of Lender, duplicate originals or
certified copies thereof), together with a Certificate of Insurance (Acord Form 2358) and receipis
evidencing payment of the premium therefor, shall be deposited with, held by and are hereby
assigned to, Lender as additional security for the Loan secured hereby. Such policy or policies
of insurance shall name Lender as an additional insured and shall provide for not less than thirty
(30) days prior Written Notice to Lender of any intent to modify, cancel, non-renew, or terminate
the policy or policies or the expiration of such policy or policies of insurance. Not less than
fifteen (15) days prior to the expiration dates of each policy or policies required of Borrower
hereunder, Borrower will deliver to Lender a renewal policy or policies marked "premium paid”
or accompanied by other evidence of payment and renewal satisfactory to Lender. In the event of
foreclosure of this Mortgage or other transfer of title to the Properiy in extinguishment of the
Loan secured hereby, all right, title and interest of Borrower, in and to any insurance policies
then in force including any rights to unearned premiums, and in and to insurance proceeds then
payable, shall pass to the purchaser or grantee.

In case of Borrower's. failure to keep the Property properly insured as required herein,
Lender, its successors or assigns, may, at its option (but shall not be required to) acquire such
insurance as required herein at Boerrower's sole expense.

Escrow Accounts

Sample Mortgage Provision:

Funds Held By I.ender For Taxes. Assessments, Insurance Premiums, And Other Charges.

17.  In order to more fully protect the security of this Mortgage, Borrower shall
deposit with Lender, together with and in addition to each monthly payment due on account of
the Loan evidenced by the Note, an amount equal to one-twelfth (1/12) of the annual total of
such taxes, assessments, insurance premiums and other charges (all as estimated by Lender in its
sole discretion) so that, at least thirty (30) days prior to the due date thereof, Lender shall be able
to pay in full all such taxes, assessments, insurance premiums and other charges as the same shall
become due. Lender may hold the sums so deposited without paying interest, commingle same
with its general funds and/or apply the same to the payment of said taxes, assessments, insurance
premiums or other charges as they become due and payable. If at any time the funds so held by
Lender are insufficient to pay such taxes, assessments, insurance premiums or other charges as
they become due and payable, Borrower shall immediately, upon notice and demand by Lender,
deposit with Lender the amount of such deficiency. The failure on the part of Borrower to do so
shall entitle Lénder, at Lender’s sole option, to make such payments in accordance with the
rights and pursuant to the conditions elsewhere provided in this Mortgage. Whenever any
default exists under this Mortgage, Lender may, at Lender’s sole option but without an obligation
so to do, apply any funds so held by Lender pursuant to this Paragraph 17 toward the payment of
the Loan secured hereby, notwithstanding the fact that the amount owing thereon may not then
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be due and payable or that the Loan may otherwise be adequately secured, in such order and
manner of application as Lender may elect.

Maintenance; Environmental
Sample Mortgage Provision:

Preservation and Maintenance of Property; Accessibility; Hazardous Waste,

3. (a) To keep all Improvements now -existing or hereafter erected on the Real
Property in good order and repair, and not to do or permit any waste, impairment or
deterioration thersof or thereon, nor to alter, remove or demolish any of the Improvements or any
Fixtures and Personal Property attached or appertaining thereto, without the prior written consent
of Lender, nor to initiate, join in ot consent to any change in any private restrictive covenant,
zoning ordinance or other public or private restrictions limiting or defining the uses which may
be made of the Property or any part thereof, nor to do or permit any other act whereby the
Property shall become less valuable, be used for purposes contrary to applicable law or be used
in any manner which will increase the premium for or result in a termination or cancellation of
the insurance policies hereinafter required to be kept and maintained on the Property. In
furtherance of, and not by way of limitation upon, the foregoing covenant, Borrower shall effect
such repairs as Lender may reasonably require, and from time to time make all needful and
proper replacements so that the Improvements, Appurtenances, Fixtures and Personal Property
will, at all times, be in good condition, fit and proper for the respective purposes for which they
were originally erected or installed. . In connection with the making of such repairs, Borrower
shall use contractors who are propetly licensed, who carry workers® compensation insurance and
appropriate liability insurance, who generally have a good reputation for completing their work
in a neat, prompt and workmanlike manner, and use only new or re-manufactured goods of a
quality as good or better than that originally used on the Property. As provided herein, Borrower
shall insure that no liens are filed against the Property that relate in any way to the repair work
provided for herein.

(b) Borrower at all times shall keep the Property and ground water of the
Property free of Hazardous Materials (as hercinafter defined) and any liens arising in connection
therewith, Borrower shall not and shall not knowingly permit its tenants or any third party
requiring the consent of Borrower to enter the Property, to use, generate, manufacture, treat,
store, release, threaten release, transport on or over, emit or dispose of Hazardous Materials in,
on, over, under or about the Property including the ground water of the Property in violation of
any federal, regional, state or local law, code, ordinance, statute, rule, regulation, decision or
order currently in existence or hereinafter enacted or rendered (hereinafter collectively referred
to as "Hazardous Waste Laws"). Borrower shall give Lender prompt Written Notice (as
hereinafter defined) of any claim by any person, entity, or governmental agency that a significant
release or disposal of Hazardous Materials has occurred in, on, over, under or about the Property,
including the ground water of the Property, in excess of those permitted by the Hazardous Waste
Laws, whether caused by the Borrower, tenant or any third party. Borrower, through its
professional engineers and at Borrower’s sole cost, shall promptly and thoroughly investigate
any suspected release of Hazardous Materials in, on, over, under or about the Property, including
the ground water of the Property. Borrower shall forthwith remove, repair, remediate, clean up,
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and/or detoxify any Hazardous Materials found in, on, over, under or about the Property or in the
ground water of the Property to the extent such actions are required by any applicable Hazardous
Waste Laws, and whether or not Borrower was responsible for the existence of the Hazardous
Materials in, on, over, under or about the Property or the ground water of the Property.
Hazardous ‘Materials shall include, but not be limited to, substances defined as "hazardous
substances," "hazardous materials,” or "toxic substances" in The Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended by The Superfund Amendments
and Reauthorization Act of 1986, The Hazardous Materials Transportation Act, The Resource
Conservation and Recovery Act of 1976, as amended by The Used Qils Recycling Act of 1980,
The Solid Waste Disposal Act amendment of 1984, The Toxic Substances Control Act, The
Clean Air Act, The Clean Water Act, or in any other Hazardous Waste Laws. In addition,
Borrower shall not incorporate any underground storage tanks into the Real Property without the
prior written consent of Lender, and shall insure that all tanks currently on the Real Property
comply with current Hazardous Waste Laws and underground storage tank regulations and are
property registered.

Borrower hereby agrees to indemnify Lender and hold Lender harmless from and against
any and all losses, liabilities, damages, injuries, costs, expenscs, fines, fees and claims of any and
every kind whatsoever paid, incurred or suffered by, or asserted against, Lender for, with respect
to, or as a direct or indirect result of, the presence in, on, over, under or about, or the escape,
seepage, leakage, spillage, discharge, emission or release from, the Property of any Hazardous
Materials (including, without limitation, any losses, liabilities, damages, injuries, costs, expenses
or claims asserted or arising under any Hazardous Waste Laws), regardless of the source of
origination and whether or not caused by, or within the control of, Borrower.

Liability under this Paragraph 3(b) and similar provigions in this Mortgage and the other
Loan Documents concerning Hazardous Materials shall survive repayment of the Note and
satisfaction of this Mortgage; provided, however, Borrower shall have no liability under this
Paragraph 3(b) regarding Hazardous Materials if either (i) the Property becomes contaminated
subsequent to Lender's acquisition of the Property by foreclosure, acceptance by Lender of a
deed in lieu thereof, or subsequent to any transfer of ownership of the Property which was
approved or authorized by Lender in writing, pursuant to this Mortgage, provided that such
transferee assumes in writing all of the obligations of Borrower with respect to Hazardous
Materials pursuant to the Loan Documents, or (ii} at such time Borrower provides Lender with
an environmental assessment report acceptable to Lender, in Lender’s sole discretion, showing
the Property to be free of Hazardous Materials and not in violation of any Hazardous Waste
Laws. The burden of proof under this Paragraph 3(b) with regard to establishing the date upon
which any Hazardous Materials was released in, on, -over, under or about the Property shall be
upon Borrower.

(¢) Borrower at all times shall maintain the Property in full compliance with all
federal, state, county, regional or local laws, codes, ordinances, rules, regulations, decisions and
orders currently in existence or hereafler enacted or rendered, governing accessibility for the
disabled, including but not limited to: The Architectural Barriers Act of 1968; The Rehabilitation
Act of 1973; The Fair Housing Act of 1988; The Americans with Disabilities Act; and The
(insert State) Elimination of Architectural Barriers Act (hereinafter collectively referred to as the
"Accessibility Laws").
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Borrower hereby agrees to indemnify Lender and hold Lender harmless from and
against any and all losses, liabilities, damages, injuries, costs, expenses and claims of any and
every kind whatsoever paid, incurred or suffered by, or asserted against Lender for, with respect
to, or as a direct or indirect result of, the non-compliance of the Property with the Accessibility
Laws whether or not caused by, or within the control of, Borrower.

Liability under this Paragraph 3(c) and similar provisions in this Mortgage and the other
Loan Documents concerning Accessibility Laws shall survive repayment of the Note and
satisfaction of this Mortgage; provided, however, shall not be liable under this Paragraph 3(c) for
compliance with any Accessibility Laws if such Accessibility Laws first become effective, or
such violations result from alterations or improvements to the Property that are performed
subsequent to Lender’s acquisition of the Property by foreclosure or acceptance of a deed in lieu
thereof or subsequent to any transfer which was approved or authorized by Lender pursuant to
this Mortgage, provided that such transferee assumes in writing all obligations pertaining to the
Accessibility Laws pursuant to this Mortgage and the other Loan Documents.

(d) Lender, and/or its agents, shall have the right and shall be permitted, but shall
not be required, at all reasonable times, to enter upon and inspect the Property to insure
compliance with the foregoing covenants, and any and all other terms, covenants, conditions and
agreements set forth in this Mortgage.

Non-Recourse Previsions & Carve-Quts

Sample Promissory Note Exculpation provision {an almost identical prbvision is also
included in the Mortgage):

Exculpation.

The liability of Borrower with respect to the payment of principal and interest under this
Note shall be “non-recourse’ and Lender's source of satisfaction of Borrower’s obligations under
this Note and the other Loan Documents shall be limited to the Property and Lender's receipt of
the rents, issues and profits from the Property and any other collateral pledged as security, now
or hereafter held by Lender. Lender shall not seek to procure payment out of any other assets of
Borrower or any person or entity comprising Borrower, or to seek judgment (except as
hereinafter provided) for any funds that are or may be payable under this Note or any of the other
Loan Documents, as well as any claim or judgment (except as hereafter provided) for any
deficiency remaining after foreclosure of the Mortgage. Nothing herein contained shall be
deemed to be a release or impairment of the Loan evidenced by this Note or the security intended
by the other Loan Documents, or be Jeemed to preclude Lender from exercising its rights to
foreclose the Mortgage or to enforce any of its other rights or remedies under the Loan
Documents [, including but not limited to the guaramty from to

executed as of the date as this Note (the “Guaranty™) |.

It is expressly understood and agreed that the limitation on liability described above shatl
in no way affect or apply to the continued personal liability of Borrower and Borrower’s general
pattners for all sums due to:

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

(1) fraud or material misrepresentation made in or in connection with the Loan
application, this Note or any of the other Loan Documents;

(2) failure to pay taxes, assessments and any other governmental impositions prior to
delinquency, or to pay for labor, materials or any other charges that could result in liens on any
portion of the Property;

(3) the misapplication of (i} proceeds of insurance covering any portion of the Property; or
(if) proceeds of the sale, condemnation or transfer in lieu of condemnation of any portion of the
Property; or (iii) rentals received by or on behalf of Borrower subsequent to the date on which
Lender makes written demand therefor pursuant to the terms, conditions or remedies set forth in
any of the Loan Documents;

(4) causing or permitting waste to occur in, on or about the Property, and failing to
maintain the Property, except for ordinary wear and tear;

(5) failure to return to Lender all uneamed advance rentals and security deposits that have
been paid by tenants of the Property to the extent that such fees have not been refunded to or
forfeited by such tenants;

(6) failure to return to Lender any and all sums paid to Borrower by any tenant of the
Property which sums permit the tenant to terminate its lease or otherwise abandon or vacate its
leased premises;

(7) loss by fire or any other casualty to the extent not compensated by insurance proceeds
collected by or remitted to Lender;

(8) failure to return, or failure to reimburse Lender for, all Fixtures and Personal Property
(as defined in the Mortgage) owned by Borrower and taken firom the Property by or on behalf of
Botrower out of the ordinary course of business, and not replaced by items with values equal to
or greater than the values of the Fixtures and Personal Property so removed;

(9) all court costs and Reasonable Attorneys' Fees (as hereinafter defined) actually
incurred by Lender for which Borrower is liable pursuant to the terms of this Note or the terms of
any of the other Loan Documents;

(10) all costs and expenses, including returning the Property to its prior condition,
including but not limited to the proper removal, transportation and disposal of Hazardous
Materials (as defined in the Mortgage): (i) found on the Property in excess of legal limits; or
where removal or remediation is otherwise required by any governmental entity; to which
exposure is limited or regulated by any governmental authority; or that could pose a hazard to the
health or safety of the occupants of the Property or the general public and regardless of the
source of origination (including sources off the Property that have migrated onto the Property or
into its groundwater); and (ii) violations or breaches by Borrower of any indemnity or other
agreement of Borrower to hold Lender harmless from and against any ané all losses, liabilities,
damages, injuries, costs and expenses of any kind arising as a result of the presence and/or
removal of Hazardous Materials and from the violation of Hazardous Waste Laws (as defined in
the Mortgage). Borrower shall not be liable under this section if the Property becomes
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centaminated subseguent to Lender's acquisition of the Property by foreclosure or acceptance of .

a deed in lieu of foreclosure, or subsequent to-any transfer of ownership of the Property that was
approved by Lender pursuant to the Mortgage. Liability under this subparagraph (10) shall
extend beyond repayment of the Loan and compliance with the terms of the Note and Mortgage
unless, at such time, Borrower provides Lender with an environmental assessment report that is
acceptable to Lender, in Lender’s sole and absolute discretion, reasonably demonstrating that the
Property is free of Hazardous Materials and is not subject to any violation of Hazardous Waste
Laws. The burden of proof under this subparagraph with regard to establishing the date upon
which any such Hazardous Materials were placed or appeared in, on or under the Property, shall
be upon Borrower.

(11} any and all costs and expenses: (i) incurred in order to cause the Property to comply

with any applicable Accessibility Laws (as defined in the Mortgage) and (ii) associated with -

violations or breaches by Borrower of any indemnity or other agreements by Borrower to hold
Lender harmless from and against any and all losses, liabilities, damages, injuries, costs or
expenses of any kind arising as a result of non-compliance with any applicable Accessibility

Laws. Borrower shall not be liable under this section for compliance with any applicable

Accessibility Laws that first become effective, or for any violation of any applicable
Accessibility Laws resulting from alterations or improvements to the Property, that are
performed subsequent to Lender's acquisition of the Property by foreclosure or acceptance of a
deed-in-lieu of foreclosure or subsequent to any transfer of ownership of the Property that was
approved by Lender pursuant to the Mortgage; and

(12} failure to remit to Lender any amounts under any letter of credit (or any renewals
and/or replacements thereof) supplied by Borrower to Lender in connection with the Loan, this
Note or any of the other the Loan Documents in the event that the institution issuing such letter
of credit becomes insolvent, files or has filed against it any bankruptcy or similar proceeding or
is closed (either temporarily or permanently), is placed in receivership, conservatorship or
liquidation by the Federal Deposit Insurance Corporation, Resolution Trust Corporation or any
other governmental or quasi-governmental entity, or otherwise fails or refuses to honor such
letter of credit.

[ADD THE FOLLOWING IN STATES WHERE APPLICABLE]

(13) failure to timely pay any amounts payable for all state documentary stamp taxes and
intangible personal property faxes (if any) that may be levied or assessed against the Loan, this
Note, or any of the other Loan Documents, together with all accrued interest, penalties or
changes. :

The obligations of Borrower in subparagraphs (1) through (12) [or (13)] above, except as
specifically provided in subparagraphs (10) and (11), shall survive the repayment of the Loan
evidenced by this Note and satisfaction of the Mortgage.

Notwithstanding anything to the contrary contained in this Note or in the other Loan
Documents, unti the Guaranty referenced above is released by Lender, the exculpation and non-
recourse provisions of this section shall not be effective and Borrower shall be personally, fully
and completely liable for the repayment of the Loan as evidenced by this Note and performance
under the Loan Documents.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Full Recourse

Notwithstanding any provisions in this Note to the contrary, including without limitation
the provisions set forth in the section above captioned “Exculpation”, Borrower and the general
partners of Borrower (if any) shall be personally liable, jointly and severally, for the entire
indebtedness evidenced by this Note (including all principal, interest and other charges) in the
event that Borrower: (i) violates the covenant governing the placing of subordinate financing on
the Property as set forth in Paragraph 31 of the Mortgage, or (ii) violates the covenant restricting
transfers of interests in the Property or transfers of ownership interests in Borrower as set forth in
Paragraph 30 of the Mortgage.
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Design/Construction

& Key Risk Management Provisions In Design & Construction Contracts

@ Insurance & Bonding — QOwner wants the Contractor and any subcontractors to
carry adequate property casualty insurance and liability insurance. If any design
work is being done as patt of the project, the Owner will want the design
professional to carry E&Q insurance. The Contractor will want the Owner to
carry builder’s risk insurance.

@ Default & Termination — The Owner wants the right to declare a default and
terminate the contract as soon as possible if a problem arises so a new contractor
can be brought in to finish the job. Of course the Contractor will want written
notice and a reasonable opportunity to cure the default. The parties also need to
address what the Contractor is entitled to recover in the event of contract
termination. This usually depends on whether the termination was or was not for
cause.

@ Payment Schedule — It must be clear when the Contractor is entitled to payment
and for what amount. [s the project simple enough where a simple inveice will
do, or is a request for payment (that requires design professional and owner’s
review and approval) more appropriate? What zbout disputes over the amount
requested? Conditional or unconditional lien waivers should be obtained
whenever payment is made.

@ Alternative Dispute Resolution — ADR may or may not be desirable, depending
on your perspective. On one hand, ADR may be desirable for disputes where the
monetary value of the dispute is foo low to justify litigation. On the other hand,
the relatively low cost of mediation may encourage one or both parties to mediate
every single dispute that arises. You are not bound by the AAA rules and
procedures and can customize an ADR provision that fits your needs.

@ Delays — How will you handle the inevitable delays? What is an acceptable
delay? Will there be an extension of time and an adjustment of the contract sum
for acceptable delays? Just an extension with no adjustment of the contract sum?
‘What documentation will be required.

Sample Construction Contract Follows:

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

PART | - ANNUAL SERVICES/SMALL PROJECT CONTRACT

{This Part  is to be used in conjunction with Part Il, which consists of the General. Conditions to the Contract)

Section 1.0 Basic Terms,
(a) "Owner” and Notics Address:

(b} “Contractor” and Notice Address:

(¢) “Effective Date”

{d) "Expiration Date” This Contract shalt terminate on |}
i i

(e} "Site” and Location: As ideniified in the Proposal. (See, Section 4.0 below)
() "Contract Prica” As identified in the Proposal. (See, Section 4.0 below)

Section 2.0_Contract Documents. The following documents constitute the “Contract Documents”:

(2) This Part | - Annual Services/Small Project Contract;

{b) The general conditions to the Annual Services/Small Project Gontract (“Part It - General Conditions™);
(¢} The specifications, plans or request for proposal (as issued by the Owner, if any);

(d) The contractor/services provider requirements provided by Owner (“Contractor Requirements"); and
(2) The proposal for the Work that is to be supplied by Contractor to the Owner (“Proposal®).

Collactively, the above referenced documants comprise the “Contracl”. To the extent that this Annual
Services/Small Project Gontract and any other Contract Documents (including any attached exhibits) are in direct
conflict, this Contract for Annual Services/Small Project shall be controlling,

Segtlon, 3.0 The Work, The "Work” consists of the services and/or materials to be provided by Contractor as more
particularly described in the Proposal.

Section 4.0 Term. This is a contract for the provision of services and/or materials that may be provided continuously
over the term of this Annual Services/Smalf Project Cantract or intermittently on distinct projects. The beginning and
ending dates shall be determined as follows: (a} Work on specific projects shall commence on the “Commeancement
Date* and be completed on or before the “Completion Dale”, as those terms are defined in a separate Proposal that
shall be provided to Owner by Contractor; and (b) The provision of ongoing services shall commenge on the Effective
Date and and on the Expiration Date of this Annual Services/Small Project Contract, as set forth above. All Work
performed by the Contractor between from the Effective Date through the Expiration Date is to be governed by the
terms and conditions of this Contract.

5.0 8illing: P: nt. Owner shall make payment to Contractor as set forth in Section 2.0 of the General
Conditions, unless other provisions are specifically set forth in the Proposal.

Section 6.0 Insurance.
i e
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Section 7.0 Underground Obstructions; Utilities, If any excavation is to be conducted as part of the Work or if the
Work could otherwise reascnably be expecled to impact existing ufiliies serving the Site (underground or
aboveground), Contractor shall identify and accurately locate all utilities serving the Site and Contractor assumes all
liability for any damages, including but not limited to personal injury, arising from Contractor's failure to propery
identify and protect such utilities.

Section 8.0 Confidentiality: Contractor shall ensure that any information disciosed to or obtained by Contractor in
connection with its Work under this Contract shall not be disclosed to others, in whole or in part, without the prior
written consent of Owner, and shali be usec solely for the purpose for which such informafion was provided and for
no other purpose whatsoever.

Section 9.0 Notices. Notices to the respective parties shall be sent to the addrasses set forth in Section 1.0 above
and shall be deemed to have been received: (a) on the actual date of raceipt if sent by overnight courier or

registeredicertified mail return receipt requested; or, (b} on the date that the receiving party provides the sending .

party written confiration of raceipt of the notice if sent by facsimile. Notice by any other means shall not be deemed
to be effective notice.

Section 10.0 Execution in Counterparts. This Contract may be exacuted in any number of counterparts, each of
which shall ba deemed to be an original, and all of which shall constitute one Contract. To facilitate execution of this
Contract, the parties may execute and exchange counterparts of the signature page to this Contract by facsimile.
Until such time as both parties are in receipt of a fully executed and complete Contract, naither party shall have any
rights or obligations towards the other party.

ion 11.0 Site Access; Schedyling. Contractor is hereby granted a limited right-of-entry to the Site for the sole
purpose of completing the Work. Access to the building, scheduling the Work and building security issues shall be
coordinated prior to commencing any Work on the Site with the Owner contact. Contractor shall be responsible for
obtaining the name and contact information of Owner's contact person from Owner prior to commencing work. Any
keys, access cards and/or pass codes issued to Contractor for access to complete the Work pursuant to this
Agreement muyst be retumed % Owner immediately upon completion of the Work or the earlier termination of this
Agreement. Owner reserves the right to (a} withhold final payment from Contractor until such time as ail such keys,
access cards andfor pass codes have been refumed; or (b) if thirty (30) days have passed since the completion of the
Work or earlier termination of this Agreement, Owner may deduct the actual cost of changing the focks or access
codes from the amount owing to Contractor.

IN WITNESS WHEREOF, the Owner and Contractor have executed this Contract as of the dates indicated

below.

OWNER: GONTRACTOR:

By: N By: . +
Print Name: Print Name:

Its: Hs:

Date: Date:

ATTACHMENTS:

Part || - General Conditions to the Annual Services/Small Project Contract

A - Specifications, plans or the request for proposal (as issued by the Owner, if any)
B - Contractor's Proposal

C - Nationwide Contractor/Service Provider Requirements

*NOTE: Owner and Contractor must also sign the General Conditions attached to this Contract.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

- PART Il - GENERAL CONDITIONS

Section_1.0_Contract Documents. These GENERAL CONDITIONS ("General Conditions™), by and between
Nationwide Mutual Insurance Company (“Owner"} and Contractor (as identified betow), are an integral part of the
“Contract Documents”, which consist of: (a) The Annual Services/Small Project Contract; (b) these General
Conditions; (¢) Nationwide Contractor Requirements; and (d) the Proposal. The Contract Documents shall collectively
comprise the “Contract’. These General Conditions suparsede and replace any general conditions provided by
Contractor that may be included in, or attached to, Contractor's Proposal.

Section 2.0 Contract Prige; Payment. The Contract Price for the Work, as set forth in the Proposal, shall be all
inclusive and shail specifically include, but shall not be limited- to: (a) ail applicable taxes; (b) the cost of ail licenses,
permits, approvals and inspections necessary to complete the Work; (c) any dumpster, dump fees, hauling or
disposd fees incurred by the Contractor; and (d) the cost of meeting all of the requirements set forth in the Contract,
Payment of any undisputed amounts shall be made to Contractor (a} within thirty (30} days after Owner’s receipt of a
complete invoice that complies with the torms of the Proposal; or (b) otherwise pursuant to the payment schedule set
forth in the Proposal.

X ith Laws; H: nditions: Safet . The Work shall ba completed in
compliance with all applicable federal, state and local laws, rules and regulations, including, but not limited to, all laws
related to the protection of human health and safety and protection of the environment (including all applicable OSHA
and EPA regulations). THE CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR DEVELOPING,
MAINTAINING AND ENFORCING COMPLIANCE WITH ALL WORKER/WORKPLACE SAFETY PROGRAMS AND
PROCEDURES REQUIRED BY LAW OR OTHERWISE NECESSARY TO COMPLETE THE WORK IN A SAFE
MANNER. Contractor shall be solely liable for any claims, fines, fees, penalties or other liabilities arising from
Contractor's faifure to perform the work in a safe manner; comply with all such laws, rules or reguiations; or to
effactively develop, maintain and enforce an adequate workeriworkplace safety program. Contractor shail: {a) take
all necessary and appropriats aclions to protect Contractor, Contractor's employees, agents, vendors,
subcontractors; Owner, Owner's property and Owner's employees, agents, vendors; and all third parties that lawfully
have access to the Premises or to public areas adjacent to the Premises, from exposure to any unsafe conditions that
may be associated with the work performed by Contractor; (b} provide Owner with immediate notice of any notices,
citations, property damage or personal injuries occurring on (or adjacent to} the Premises or that are in any way
associated with the Work; and (c) promptly notify Owner upon discovering any Hazardous Substances® or conditions
at the Premises that were not previously disclosed to Contractor by Owner.

ecfion 4.0 Repres ions and Warranties. Contractor hereby represents and warrants to Owner that: (a)
Contractor is familiar with the laws, rules, and regufations applicable to the Work; (b) Contractor has thoroughly
reviewed the Confract Documents and has obtained in writing, from Owner, clarification of any terms or conditions
contained therein that Contractor found to be in conflict, in error, inconsistent or unclear; (¢} Contractor has inspacted
the premises where the Work will be performed (the “Site”) and found existing site conditions to be consistent with the
Work described and the Contract Documents; (d) Contractor is sufficiently experienced with the Work to be
performed and shall supply a sufficient number of qualified personnel (certified and licensed as required by any
applicable law, rule or regufation) necassary to complete the Work as provided herein; and (e) Conlractor is not, and
Contractor is not engaged in this transaction on bishalf of, a person or entity with which Owner is prohibited from
doing business pursuant to any law, regulation or executive order pertaining to national security (“National Security
Laws™) * and Contractor has not violated and, to the best of Contractor's knowledge Contractor is not under
investigation for, the violation of any Laws pertaining to money laundering, as those Laws are mora particulary
describad in the footnote below.

3 As used herein, the term “Hazardous Substances” shall have the same meaning as set forth in §101(14) of the
Comprehensive Environmental Response Compensation and Liabiity Act ("CERCLA") as amended and shall also
include: (a) “Poliutants™ and “Contaminants” as defined by the CERCLA; (b} substances deflned &s "Toxic” by the
Toxic Substances Control Act (“TSCA”") and, (¢) petroleum, petroleum by-products and its constituents.

4 "National Security Laws", as referenced above, shalf specifically include, but shall not fimited fo, the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and obstruct Terrorism Act of 2001,
Pub. L. No. 107-58 {aka, the USA Patriot Act); Executive Order 13224; the Bank Secrecy Act, 31 U.S.C. Section
53# et. seq.; the Trading with the Enemy Act, 50 U.8.C. App. Section 1 at. seq.; the Intemational Emergency
Economic Powers Act, 50 U1.8.C. Section 1701 et. seq.; sanctions and regulations promulgated pursuant thereto by
the Office of Foreign Assets Control ("OFAC™), as well as laws related to the prevention and defection of money
laundering in 18 U.8.C Sections 1956 and 1957.
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Permits; N . Contractor has obtained (or prior to commencing any Work, will obtain) all of the
licenses, permits, approvals and inspections necessary (if any) to compiete the Work and the cost of all such
licenses, permits, apprevals and inspections are included in the cost of the Work.

Section 6.0 Standard of Care. The Work {o be performed by Contractor under this Contract shall, at a minimum,
meet alt professional and/or trade standards applicable to Contractor and/or the Work being performed by Contractor,
Contractor shall perform all Work under this Contract in @ manner that is consistent with the skill, competence and
knowledge customarily exarcised by similarly experienced and qualified Contractors performing similar Work in the
locality where the Site is located.

7 or, Tool Equi n{. Confractor shall supply all of the services, labor, tools, equipment,
trangportation and materials necessary to complete the Work in a timely and efficiont manner,

Section 8.0 Site Conditigns. Contractor shali maintain the Site in a clean, neat and orderly condition at all times;
clean-up the Site at the end of sach work day; and promptly remove all debris, frash or waste generated during
performance of the Work upon completion of the Work. All such debris, trash or waste shall be transporied and
disposed of at a disposal or recycling facility that is specifically authorized by the applicable governmental authority to
accept the type of debris, trash or waste being deposited. Contractor shali provide Owner with dump receipts or
other evidence demonstrating tha finat disposition of all debris, trash or waste generated during performance of the
Work. Any costs incurred by Gwner in cleaning-up the Site (either on a dally basis or upon completion of the Work)
will be billed to Contractor and shall, at Owner's election, be payable immediately upon Confractor’s receipt of a
statement therefore or the cost incurred by Owner may be deducted from any future payments due to Contractor.

Section 9.0 Insurance. Contractor shall carry and maintain at its own cost, with insurance companies that are rated
“A" or better by A.M. Best's insurance rating service, all necessary liability insurance for damages caused or
contributed to by Contractor and insuring Contractor against claims that arise from or that are otherwise related to the
work perfonmed, or materials provided, by Contractor. Minimum insurance coverages, which shall not be construed
as a limit on Contractor’s liability, are set forth below:

(a) Workers’ Compensatlon insurance to the full extent required by applicable state or federal laws:;
{b) Employer's Liability insurance of not fess than $1,000,000.00;

(c) Commercial General Liability (“CGL"} insurance, including Contractual Liability, Public Liabflity
coverage and.satisfying the provisions of subparagraphs (i) and (i) below, of not less than
$1,000,000.00 each occurrence and $2,000,000.00 in the aggregate.

. The CGL policy shalf also cover liability arising from premises-operations, independent
contractors, products-completed opsrations (maintained for at least 2 years following final
completion of the Work/Services provided under the Contract), personal injury and liability under
an insured contract {including the tort liabifity of another assumed in a business contract).

i.  Contractors insurance shall apply as primary insurance with respect to any other insurance or
selfinsurance programs carfied by any indemnities. If any additional insured has gther
insurance that is applicable to the loss, such other. insurance shall be on an excess or
contingent basis.

{d) Comprehensive Auto Liability: a combined single limit of not less than $1,000,000 on all owned
or leased vehicles used in connection with the Project (if any).

All of the aforesaid insurance (except the Worker's Compensation Insurance and Employer’s Liability Insurance)
shall be written In the name of Contractor and shall name Owner as an additional insured. All such policies shall
be undarwritten with deductibles and in a form that shall be subject to Owner’s approval. The certificates of
insurance shall contain a provision that the policies will not be canceled or the coverage materially changed
without 30 days’ prior written notice to the Owner.

CONTRACTOR MUST PROVIDE OWNER WITH CERTIFICATES OF NS NCE PRIORTO MENCI
ANY WORK AND UPON ANY POLICY RENEWAL OCCURING DURING THE TERM OF THE CONTRACT.

ection 10.9 Indemnificatign. Contractor hareby agraes to indemnify and hold Owner hammiess from and against
any and all claims, damages, losses and expenses {including, but not limited to reasonable attoreys fees) that arise
out of Contractor's performance of the Work, to the extent that such claims result, directly or indirectfy, in whole or in
part, irom the acts, erors or omissions of Confractor, Cantractor's employees, Contractor's agents or a subcontractor

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

working for or under Contractor. The indemnification provisions of this Section 11.0 shall survive the expiration or
eariler termination of this Contract.

Segtion 11.0 Warranty. For a period of ane (1) vear from the date of compietion (being defined as the date that all
punch-list ltems have beeh completed), Contractor warrants to Qwner (a) that all materiais andior equipment
furnished under the Contract will be of good quality and new unless specifically required or otherwise pemmitted by the
Contract; (b) that the Work will be frea from defects not Inherent in the quality required or permitted, and {¢) that the
Work will conform with the requirements of the Contract. Work not conforming to these requirements, including
substitutions not properly approved and authorized, may be considered defactive. Contractor's warranty excludes any
damage of defect ¢aused by abuse; modifications not executed by the Contractor; improper or insufficient
maintenance; improper operation; or normal wear and tear sustained under nomat usage.

Section 12.0 Termination. Owner may terminate this Contract upon three (3) days written notice to Contractor (the
third day after Confractor's receipt of the notice of termination shail be the “Date of Termination"). In the event of
termination, Contractor shall be paid for all Work performed through the Date of Termination.

Section 13.0 Walyer of Jury Trigl. The parties hereby mutually waive any rights which either may have to trial by
jury in any action, proceeding or counterclaim brought by one party against the other on any matter whatsoever
arising out of or in any way connected with this Contract, the relationship of the parties, the Work or the Site, for any
liability, claim, injury, loss or damage fo persons or property.

Section 14.0 Subcontractors. All subcontractors must be approved in advance by Owner. All subcontracts shall
include a copy of these General Conditions as well as subcontractor's express, written representation that
subcontractor has reviewed, and agrees to comply with, these General Conditions.

Section 15.0 Miscellangous. (a) This Coniract represents the eniire agresment between the parties and
supersedes any prior negotiations, representations or agresements, sither written or oral; (b) This Contract may only
be modified by means of a written instrument signed by both parties; (c} Any terms or conditions set forth herein that
are determined to be void, Megal or unenforceable, shall be severad from this Contract and the remainder of the
Contract shall remain in full force and effect; (d) This Contract is not assignable in whole or in part by Contractor
without Owner's prior written consent; (o) This Contract shall be construed according to the laws of the state where
the Site is located; (f) Time Is of the essence in the performance of all obligations under this Contract; (g) Any time
periods provided herein shall be measured in calendar days: (h) Any capitalized terms that are not defined herein
shall have the same meaning as set forth in the Annual Services/Small Project Contract.

Agreed to by:

OWNER: CONTRACTOR:

Nationwide Mutual Insurance Company
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USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

COMMERCIAL LEASING

Key Risk Management ClausesIn Commercial Leases:

Insurance

Indemnification

Compliance w/Laws
Environmental |ssues
Destruction & Condemnation
Default & Remedies
Holdover

Insurance

Landlord: LL will obtain “All Risk” property insurance to insure LL’s real property from any
damage (casualty) and Commercial Genera Liability (CGL) insurance to protect LL from
liahility arising from any event occurring on the leased premises, elsewhere in the building or in
common areas. LL alsowants T to insure T's personal property (and possibly TI paid for by T)
and obtain CGL to protect T (and LL, as an additional insured) from any liability arising from
events occurring on the leased premises.

Tenant: T only wants to insure T's personal property (and possibly TI paid for by T) from any
casualty and to be protected from liability arising out of any event that occurs on the leased
premises. T does not want to insure LL’s property or protect LL from liability arising from
events that occur anywhere other than on the leased premises. T wants LL to protect T from
ligbilities arising from events that occur anywhere other than on the leased premises.

Sample Insurance Provision:
Insurance.
@ Landlord agrees to carry and maintain the following insurance during the Term:

(i) Specia form [or “All Risk”] property insurance on the Building and the
Building Complex [or similar terms defined in the lease], and all Tenant
Improvements paid for by Landlord for the full replacement cost;

(if) Commercial general liability insurance against claims for property
damage, persona injury and contractua liability, arising from events
occurring in, on or about the Building or the Building Complex (excluding
the Premises), with acombined single limit [as opposed to per occurrence
or in the aggregate] of not less than Two Million Dollars ($2,000,000);
and

(iii)Worker's compensation insurance, covering Landlord’s employees, in
amounts required by law.

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 62



ACC's 2005 ANNUAL MEETING

(b)
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All such insurance shall be procured from an insurance company or companies
rated “A” or better by A.M. Best's and authorized to do business in the State
where the Premises are located. All such policies (except worker’ s compensation)
shall name Tenant as an additional insured, and Landlord shall make a good faith
effort to provide Tenant with thirty (30) days written notice (or otherwise, as soon
as possible) prior to cancellation or material ateration of any such policy. To the
extent permitted by applicable law, al insurance maintained by Landlord shall be
primary to any insurance provided by Tenant (as to coverage required to be
maintained by Landlord). If requested in writing, Landlord shall provide
certificate(s) of such insurance to Tenant upon commencement of the Term and as
soon as possible upon any renewals.

Tenant agrees to carry and maintain the following insurance, at its own cost
during the Term:

(i) Special form [or “All Risk”] property insurance on Tenant’s property and
the contents of the Premises, including Tenant Improvements paid for by
Tenant, for the full replacement cost;

(if) Commercia general liability insurance, including coverage for property
damage, personal injury and contractua liability, arising from events
occurring in, on or about the Premises, with a combined single limit of not
less than Two Million Dollars ($2,000,000);

(iii)Workers compensation insurance, covering Tenant's employees, in
amounts required by law.

All such insurance shall be procured from an insurance company or companies
rated “A” or better by A.M. Best's and authorized to do business in the State
where the Premises are located. All such policies (except worker’s compensation)
shall name Landlord as an additional insured, and Tenant shall make a good faith
effort to provide Landlord with thirty (30) days written notice (or otherwise, as
soon as possible) prior to cancellation or material alteration of any such policy.
To the extent permitted by applicable law, al insurance maintained by Tenant
shall be primary to any insurance provided by Landlord (as to coverage required
to be maintained by Landlord). If requested in writing, Tenant shall provide
certificate(s) of such insurance to Landlord upon commencement of the Term and
as soon as possible upon any renewal.

Each party agrees to use its best efforts (but without being obligated to incur any
additional expense) to include in each of the insurance policies required above, a
waiver of the insurer's right of subrogation against the other party, or if such
waiver should be unobtainable or unenforceable: (i) an express agreement that
such policy shall not be invaidated if the insured waives the right of recovery
against any party responsible for a casualty covered by the policy before casualty;
or (ii) any other form of permission for the release of the other party.
Notwithstanding the foregoing and to the extent permitted by said insurance
policies, each party hereby releases the other party with respect to any claim
(including a claim for negligence or indemnity) which it might otherwise have
against the other party for loss, damage or destruction with respect to its property

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

(including the Building, the Building Complex, the Premises, and rental value or
business interruption) occurring during the Term, or Renewa Term, if applicable,
of this Lease, to the extent to which it isinsured (or required to be insured) under
this Lease.

Indemnification

Definition: A promise to reimburse another for aloss suffered because of athird party’s act.

Sample Indemnification Provision:

Damage to Property, Injury to Person.

@

(b)

Tenant, for itself and its legal representatives, successors and assigns, as a
material part of the consideration to be rendered to Landlord under this Lease,
hereby indemnifies and agrees to defend and hold harmless Landlord, its
members, and their agents, employees, affiliates, contractors, lega
representatives, successors and assigns, from any and al claims of liability for
any injury or damage to any person or property whatsoever occurring: (i) onor in
the Premises; and (ii) in, on or about the Building, the Building Complex or any
part thereof, but only to the extent such injury or damage is caused by, arises out
of or results from the [gross negligence? Be careful in asking for this, it works
both waysl] negligence of Tenant, any of Tenant's agents, contractors,
employees, licensees or invitees or from any breach or default in the performance
of any obligation on Tenant’s part to be performed under the terms of this Lease.
Such indemnities shall include by way of example, but not limitation, all costs,
reasonable attorneys fees, expenses and liabilities incurred in or about any such
claim, action or proceeding.

Landlord, for itself and its legal representatives, successors and assigns, as a
material part of the consideration to be rendered to Tenant under this Lease,
hereby indemnifies and agrees to defend and hold harmless Tenant, its agents,
employees, affiliates, contractors, and legal representatives, successors and
assigns, from any and al claims of liability for any injury or damage to any
person or property whatsoever occurring: (i) in, on or about the Building, the
Building Complex or any part thereof (excluding the Premises) ; and (ii) on or in
the Premises, but only to the extent such injury or damage is caused by the [gross
negligence?] negligence of Landlord, its agents, contractors, employees, licensees
or invitees or from any breach or default in the performance of any obligation on
Landlord’s part to be performed under the terms of this Lease. Such indemnities
shall include by way of example, but not limitation, al costs, reasonable
attorneys’ fees, expenses and liabilitiesincurred in or about any such claim, action
or proceeding.
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Compliance With L aws

Although both LL and T want each other to comply with all applicable laws for obvious reasons,
it is even more important to designate who is responsible (at least under the lease) for
compliance with certain laws such as the ADA or environmental laws that could impose
significant liabilities on one or both parties. LLs will usualy resist representing that the
premises (or the entire project) are in compliance with “all applicable laws’, but Ts should try
very hard to get this representation.

A possible compromise is for the T to obtain an indemnification (without the representation of
compliance) for any non-compliance for which LL agrees to accept responsibility. Keep in mind
that a representation of compliance, the allocation of liability for compliance in a lease, or an
indemnification for damages arising from noncompliance, does not mean that the other party (or
both T and LL) are not legally liable for compliance.

Sample Compliance with Laws Provision:

Compliance with Laws.

(@ Landlord’'s Compliance. Landlord represents and warrants that to the best of
Landlord’s knowledge, the Premises, Building Complex, Project Common Area(s) and
tenant improvements installed by Landlord are, [Tenant clause: and throughout the
term of this Lease shall be maintained], in substantial compliance with all
“Applicable Laws'®. In the event that Landlord is found to be in breach of this
representation or warranty, Landlord shall, at Landlord’s expense, promptly take all
actions necessary to achieve compliance.

(b) Tenant's Compliance.

(i) Tenant shall not use the Premises in any manner that would: (1)
unreasonably impair the ability of Landlord to obtain, at standard rates,
any insurance policy required under the terms of any lease or mortgage to
which this Lease is subordinate; (2) impair the appearance, character or
reputation of the Building Complex; (3) cause the discharge of any
materialsinto the Building HVAC, sewer or plumbing systems or into any
other vents or drains that are not designed to receive such materias; (4)
impair, interfere with or unreasonably disturb any of the Building services,
operations, or other occupants of the Building Complex; (5) create waste
in, on or around the Premises or the Building Complex.

(i) Tenant shall maintain compliance with al Applicable Laws, but only to
the extent that such compliance is: (1) not directly related to the physical

1 “Applicable Laws” shall mean all laws, statutes, ordinances, rules and regulations that are now in force or that may
hereafter be enacted or promulgated by any public authority with jurisdiction over the Premises, Building Complex,
Project Common Area or activities conducted thereon and shall specifically include, but shall not be limited to, those
related to the protection of human health, safety and the environment (e.g., CERCLA, RCRA, OSHA), and those
enacted or promulgated pursuant to the Americans with Disabilities Act (“ADA").
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condition of the Premises, the Building or the Building Complex as
constructed and improved by Landlord; and (2) isrequired due to Tenant's
specific use of the Premises and with which only the occupant of the
Premises can comply (eg., employment lavs, ADA, maximum
occupancy, workplace smoking, illegal business operations, etc).

() Indemnity. Landlord agrees to indemnify, defend and hold Tenant harmless from and
against any claims, losses or causes of action arising out of Landlord’ s failure to comply
with any Applicable Laws as required by subsection (a) above. Tenant agrees to
indemnify, defend and hold Landlord harmless from and against any claims, losses or
causes of action arising out of Tenant's failure to comply with any Applicable Laws as
required by subsection (b) above. [Comment: Always look for reciprocal indemnities.
If one party is asking for indemnification, the other party should be willing to give an
equal indemnity in return.]

(d) Patriot Act Compliance. Tenant represents to Landlord, and Landlord represents to
Tenant, that the representing party is not (and such party is not engaged in this
transaction on behalf of) a person or entity with which either party is prohibited from
doing business pursuant to any law, regulation or executive order (“Anti-Terrorism
Laws’?) pertaining to national security and; such party has not violated and, to the best
of such party's knowledge it is not under investigation for, the violation of any Laws
pertaining to money laundering, as those Laws are more particularly described below.
[Although you may be strictly liable for violating one or more of these laws if you do
enter into a lease with a Prohibited Person, this provision may give you a cause of
action againgt the other party and may allow you to terminate the lease.]

Environmental | ssues

Environmental provisions can be the longest, most unreasonable and most complex provisionsin
acommercial lease. Neither party wants anything to do with environmental liabilities and wants

the other party to indemnify them from any potential environmental liability that could, under the

most unlikely of circumstances, ever occur. The simple redlity is that the LL should accept
lighility for any environmental conditions created by the LL and the T should accept liability for
environmental conditions created by the T. That’sthe easy part.

What about pre-existing contamination? What about contamination migrating from off-site?
What about contamination that is caused by athird party? Although neither LL nor T islikely to

assume any of these liabilities in the lease, if the contamination interferes with T's use of the
premises, T should insist on some kind of practical remedy (i.e., termination rights). A more
serious problem arises when environmental conditions created by aLL, T or athird party, and

2 “Anti-Terrorism Laws”, as referenced above, shall specifically include, but shall not limited to, the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and obstruct Terrorism Act of 2001,
Pub. L. No. 107-56 (aka, the USA Patriot Act); Executive Order 13224; the Bank Secrecy Act, 31 U.S.C. Section
5311 et. seq.; the Trading with the Enemy Act, 50 U.S.C. App. Section 1 et. seq.; the International Emergency
Economic Powers Act, 50 U.S.C. Section 1701 et. seq.; sanctions and regulations promulgated pursuant thereto by
the Office of Foreign Assets Control (‘OFAC”), as well as laws related to the prevention and detection of money
laundering in 18 U.S.C Sections 1956 and 1957.
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the responsible party is insolvent. Who pays for the clean-up? AsalL, are you going to lose
your other tenants? Asa T, what happensif you have to terminate your lease early? What about
your Tl investment? What recourse do you have under the lease? At law?

Mold is another issue. The liability for mold remediation (and possibly personal injury) usually
centers upon the cause or source of the moisture that allowed the mold to grow in the first place.
If the moisture can be attributed to a source that the LL had the obligation to maintain under the
lease and the LL had notice of the moisture problem, and failed to respond promptly, the liability
should fall onthe LL. On the other hand, if the source of the moisture isunder T's control (i.e., a
sink in the leased premises that regularly overflows) and the T failsto respond promptly or notify
the LL of the need for repairs, the liability should fall onthe T. In reality, any protections that a
T seeks for mold can be extremely difficult to obtain. On the other hand, LL wants T to assume
the obligation to provide LL with prompt notice of any moisture or water issues.

Sample Environmental Provisions:
Environmental Conditions.
@ Defined Terms

Hazardous Substance(s) - al substances (whether naturally occurring or man-
made) that upon release, exposure, ingestion or inhaation, are generaly
considered by the scientific community to be detrimental to human heath or the
environment, including, but not limited to, petroleum (and its by-products) and all
substances regulated or classified as “hazardous’ or “toxic” under any
Environmental Law (as that term is defined below). Specifically excluded from
this definition are those substances that are stored, used and discarded in
unregulated quantities and that are routinely and customarily used by consumers,
in commercia offices or in retail operations (i.e., toner cartridges, consumer
cleaning products, non-industrial batteries, etc.). [Comment: Does this include
mold? Why not identify mold specifically?]

Environmental Law(s) - any federal, state, or local law, rule, regulation, order,
regulatory guidance document or standard (including standards adopted by any
nationally recognized professiona organization that develops health and safety
standards, including, but not limited to, ANSI, NIOSH and ASHRE) that pertains
to the protection of human health or the environment, including, but not limited
to, the Comprehensive Environmental Response Compensation and Liability Act
(CERCLA), 42 U.S.C. Sections 6901, et seq.[The long, exhaustive list of every
environmental law known to mankind is not necessary — the identification of
CERCLA isnecessary.]

Environmental Claims - al liabilities, including, but not limited to claims,
damages, causes of action, notices or orders originating from private parties or
governmental entities that are related to Hazardous Substances or Environmental
Laws, including the cost of assessment, response, compliance with, settling or
defending same (including the reasonable and customary fees and expenses of
attorneys, consultants, contractors and experts).

(b)

©
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Environmental Condition - an Environmental Condition shall consist of: (a) a
violation of any Environmental Law; and/or (b) any condition that creates a
verifiable threat to human health, the environment, or that has an adverse effect
on the value of the Premises and that can be attributed to the presence of
Hazardous Substances on the Premises.

Premises - for the limited purposes of this Section, the term “Premises’ shall
include the leased space; the building in which the leased space is located (if the
leased space is not the entire building); the building site; the land on which the
building is located (both surface and subsurface), air, surface water and
groundwater directly associated therewith.

Representations and Warranties

Tenant represents and warrants to Landlord that Tenant, including Tenant’s
employees, agents and contractors, will not use, store, generate, treat, transport,
release or dispose of any Hazardous Substance on or about the Premises in
violation of any Environmental Law or cause or create an Environmenta
Condition on the Premises.

Landlord represents and warrants to Tenant that to the best of Landlord's
knowledge: (a) no Hazardous Substances have been used, stored, generated,
treated, transported (to or from), or released on or about the Premises, in violation
of any Environmental Law; (b) the Premises are not subject to any pending or
proposed Environmental Claims;, and (c) Landlord, including Landlord's
employees and agents, will not use, store, generate, treat, transport, release or
dispose of any Hazardous Substance on or about the Premises in violation of any
Environmental Law or cause or create an Environmental Condition on the
Premises.

Indemnification

The indemnification obligations of Tenant and Landlord set forth below shall
survive the expiration or earlier termination of thisLease.

Tenant shall indemnify, defend and hold Landlord harmless against any
Environmental Claims related to the Premises that are the direct or indirect result
of Tenant's actions. Furthermore, Tenant shall remedy or compensate Landlord
for any damages to Landlord's property (real or personal) resulting from any such
action.

Landlord shall indemnify, defend and hold Tenant harmless from any
Environmental Claims related to the Premises that are the direct or indirect result
of Landlord’s actions. Furthermore, Landlord shall remedy or compensate Tenant
for any damages to Tenant's property (real or personal) resulting from any such
action.
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(d)
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Notice

Tenant shall provide Landlord with written notice within 24 hours of: (i) receipt
of any communication from any third party concerning Hazardous Substances or
an Environmental Condition that is in any way related to the Premises; or (ii) the
occurrence of any event (including, but not limited to, a spill or release involving
Hazardous Substances) that could reasonably be anticipated to result in the
creation of an Environmental Condition on the Premises.

Remedies

Upon Tenant's default under any of the representations or warranties set forth
herein, Landlord, in addition to all rights and remedies provided at law or in
equity, shal have al of the remedies for a default by Tenant that are set forth in
this Lease.

Upon Landlord's default under any of the representations or warranties set forth
herein, Tenant, in addition to all rights and remedies provided at law or in equity,
shall have al of the remedies for a default by Landlord that are set forth in this
Lease.

Destruction & Condemnation

If the building burns down, is destroyed in an earthquake or is taken by eminent domain, what
are the continuing obligations of LL and T under the lease? Although thisis an unlikely event,
the consequences are severe and the relative rights and obligations of the parties should be
contemplated in advance.

Sample Destruction & Condemnation Provision:

Damage or Destruction to Building.

@

In the event that the Premises or the Building Complex are damaged by fire or
other casualty and the repairs necessary to restore the Premises or the Building
Complex to substantially the same condition it was in before the casualty occurred
can be completed within one hundred twenty (120) days after the occurrence of
such casualty, Landlord [,to the extent that insurance proceeds are made
available for this purpose,] shal diligently proceed to repair the damage at
Landlord’s expense. Within thirty (30) days after such casualty Landlord shall
provide Tenant with notice of the time required to complete such repairs (“ Repair
Notice”). Until such repairs are substantially completed, Tenant’s Base Rent [and
Additional Rent] shall be abated in an amount that justly and proportionately
compensates Tenant for any disruption of Tenant's business operations. If
Landlord estimates that it cannot make such repairs within one hundred twenty
(120) days or if such repairs are not completed within one hundred twenty (120)
days, Tenant shall have the option of terminating this Lease by providing written
notice to Landlord within thirty (30) days after Tenant's receipt of Landlord's

(b)
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Repair Notice or the date on which it becomes evident that such repairs will not
be completed within one hundred twenty (120) days. Landlord shall not be
obligated to repair any damage to Tenant’s Property, including furniture, fixtures
or equipment removable by Tenant under the provisions of this Lease or any
improvements installed in the Premises by or on behalf of Tenant (with the
exception of the original Tenant improvements installed by Landlord on behalf of
Tenant, which [,to the extent that insurance proceeds are made available for this
purpose,] Landlord will repair at Landlord’ s expense).

If the Premises are substantially and materially damaged during the final year of
the Term or the final year of any Renewal Term previously exercised by Tenant,
Tenant shal have the right to terminate this Lease within thirty (30) days of the
date of the casualty by sending written notice to Landlord. In any event, the total
destruction of the Building shall automatically terminate this L ease.

Condemnation.

@

(b)

©

(d)

Total Condemnation. If the entire Premises should be taken for a public or quasi-
public use under power of eminent domain, or transferred under threat thereof,
this Lease shall terminate and Base Rent, Additional Rent and all other charges
shall be apportioned as of the date of actual physica possession by the
condemning authority.

Partial Condemnation. If any portion of the Premises, Building or Building
Complex shall be permanently taken for a public or quasi-public use or purpose
under the power of eminent domain, or voluntarily transferred under threat
thereof, and such partial taking renders the remainder of the Premises, Building or
Building Complex unsuitable for Tenant’s business operations, Tenant may elect
to either terminate this Lease as of the actua date of physical possession by the
condemning authority, or to remain in possesson of the remainder of the
Premises, provided, however, that Tenant shall give Landlord written notice of its
election within thirty (30) days after the date of Landlord’ s written notification to
Tenant of the condemnation. In the event that Tenant elects to remain in
possession, then Landlord shall reconstruct the remainder of the Premises,
Building or Building Complex as appropriate, to a condition reasonably
equivalent to the condition existing prior to such taking. Subject to an adjustment
of Base Rent as set forth below, this Lease shall then continue full force and
effect.

Abatement of Base Rent. If any portion of the Premises shall be taken for a
public or quasi-public use or purpose and Tenant electsto remain in possession as
provided above, the Base Rent shall be equitably adjusted as of the date of such
taking and during any period of repair or reconstruction.

Condemnation of Common Area. If any portion of the common area in the
Building Complex shall be taken for a public or quasi-public use under the power
of eminent domain, or transferred under threat thereof, and such taking deprives
Tenant of reasonable access to the Premises or sufficient parking, then Tenant
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shall have the right to terminate this Lease by providing Landlord at least thirty
(30) days written notice.
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aperiod of ten (10) days after [Tenant’s receipt of written notice thereof
from Landlord] the date such payment was due;

G Damages Awarded. Except as otherwise provided herein, all damages awarded (2)  This Lease of the Premises or any part thereof shall be taken upon
on account of any condemnation or taking, or transfer under threat thereof, under execution or by other process of law directed against Tenant, or shall be
the power of eminent domain, of the Premises, the Building Complex, or any taken upon or subject to any attachment at the instance of any creditor or
portion thereof, shall be the sole property of Landlord; provided, however, that claimant against Tenant, and said attachment shall not be discharged or
Tenant shall be entitled to receive any award made for the taking of any of disposed of within ninety (90) days after the levy thereof;

Tenant’s Property under the power of eminent domain; for damages caused
thereto; for relocation costs, and/or for interruption of Tenant's business. (3) Tenant shall file a petition in bankruptcy or insolvency or for
reorganization or arrangement under the bankruptcy laws of the United

) Effect of Termination. Inthe event this Lease isterminated pursuant to any of the States or under any insolvency act of any state or foreign country, or shall
provisions of this section, the effective date of such termination shall be the date voluntarily take advantage of any such law or act by answer or otherwise,
upon which Tenant vacates the Premises. All Rent, Additional Rent and other or shall be dissolved or shall make a general assignment for the benefit of
charges payable on the part of Tenant to Landlord hereunder shall be paid through creditors;
the effective date of such termination. After such payment, and as of the effective
date of such termination, the parties shall thereupon be released from all further 4 Involuntary proceedings under any such bankruptcy law or insolvency act
ligbility hereunder, except that Landlord shall refund any security deposit made or for the dissolution of Tenant shall be instituted against Tenant, or a
by Tenant and make an equitable refund to Tenant of any unearned or unused receiver or trustee shall be appointed for all or substantialy al of the
rental that was paid in advance. property of Tenant, and such proceedings shall not be dismissed or such

receivership or trusteeship vacated within ninety (90) days after such

(9) Temporary Condemnation. If any part of the Premises, common area, or other ingtitution or appointment;
portion of the Building, or any interests or rights of use therein are taken for a
public or quasi-public use or purpose, or under or in connection with the threat 5) Tenant shall fail to perform any of the other agreements, terms, covenants
thereof, for a limited period of time (“ Temporary Taking”), the Base Rent for or conditions hereof on Tenant's part to be performed (other than the
the part of the Premises not taken shall be abated in an amount that justly and obligation to pay Rent or any other charges payable hereunder), and such
proportionately compensates Tenant for any disruption of Tenant's business nonperformance shall continue for a period of thirty (30) days after receipt
operations that occurs as a result of the Temporary taking. If the Temporary of Tenant's receipt of written notice from Landlord; provided, however,
Taking is of such a nature that it prevents Tenant from operating its business in that if Tenant cannot reasonably cure such nonperformance within thirty
the Premises, and if the Temporary Taking exceeds a consecutive period of ninety (30) days, Tenant shall not be in default if it commences to cure such
(90) days, Tenant may terminate this Lease at any time within thirty (30) days default within said thirty (30) days and diligently pursues the same to
after possession is taken by providing written notice thereof to Landlord. completion;

Default & Remedies (6) Tenant shall fail to obtain the release of any mechanic’s lien or other type
of lien attributable to an act or omission of Tenant, as required herein.

If areally serious problem arises with the premises, from either aT'sor aLL’s perspective, what

can you do about it? Islegal action your only recourse (which means a lot of wasted time and (b)  Landlord's Remedies. Upon the occurrence of an Event of Default, and in

addition to any other remedies now or hereafter available to Landlord at law or in
equity, Landlord shall have the right, at its election, then or at any time thereafter
and while any such Event of Default shall continue, either:

money) or do you have any practical remedies?

Sample Default & Remedies Provision:

Default. (@) To give Tenant written notice of Landlord’s intention to terminate this
Lease on the date specified therein, which date shall be no sooner than
thirty (30) days after Tenant's receipt of such notice. On the date
specified in such notice, Tenant’s right to possession of the Premises shall
cease and this Lease shall thereupon be terminated without prejudice to
Landlord’ srights as described below; or

(a) Tenant Defaults. The following events (herein referred to as an “Event of
Default”) shall congtitute a default by Tenant hereunder:

@ Tenant shall fail to pay when due any installment of Rent, Additional Rent
or any other amounts payable hereunder and such failure shall continue for
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©)

4

®

(6)

Should Landlord elect to terminate this Lease and re-enter the Premises,
Landlord shall exert a commercialy reasonable, good faith effort to
mitigate Landlord’s damages and relet the Premises or any part thereof for
such term (which may be greater or less than the period which would
otherwise have constituted the balance of the Term of this Lease) and on
such commercially reasonable conditions (which may include concessions
of free rent [not to exceed sixty (60) days,] and commercialy reasonable
allowances for alteration and repair of the Premises) as Landlord, in its
sole and absolute [reasonable] discretion, may determine, and Landlord
may collect and receive the rents therefor.

In the event that Landlord elects to terminate this Lease and teke
possession of the Premises as permitted in this Section ___, Tenant shall
pay to Landlord: (i) the Rent and other sums as herein provided, which
would be payable hereunder if such termination or repossession had not
occurred, less; (ii) the net proceeds, if any, of any reletting of the Premises
after deducting all Landlord’s expenses actualy incurred in connection
with such reletting, including all reasonable and customary repossession
costs, brokerage commissions, court costs, attorneys' fees, repair costs and
expenses of preparing the Premises for such reletting. If, in connection
with any reletting, the new lease term extends beyond the Term, or the
premises covered thereby include other premises not part of the Premises,
afair and equitable apportionment of the rent received from such reletting
and the expenses incurred in connection therewith as provided aforesaid
will be made in determining the net proceeds from such reletting. Tenant
shall pay such rents and other sums to Landlord monthly on the days on
which the Base Rent would have been payable hereunder if such
termination or repossession had not occurred.

After an Event of Default by Tenant, Landlord may sue for or otherwise
collect al rents, issues and profits payable under all subleases on the
Premises, including those past due and unpaid.

After an Event of Default by Tenant, Landlord may, without terminating
this Lease, enter upon the Premises without prejudice to any other
remedies, and do whatever Tenant is obligated to do under the terms of
this Lease. Tenant agrees to reimburse Landlord on demand for any
reasonable expenses that Landlord may incur in effecting compliance with
the Tenant’ s obligations under this Lease.

No failure by Landlord to insist upon the strict performance of any
agreement, term, covenant or condition hereof or to exercise any right or
remedy consequent upon a breach thereof, and no acceptance of full or
partial rent during the continuance of any such breach, shall constitute a
waiver of such agreement, term, covenant or condition. No waiver of any
breach shall affect or alter this Lease, but each and every agreement, term,
covenant and condition hereof shall continue in full force and effect with
respect to any other than existing or subsequent breach thereof.

©
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W] Nothing contained in this Section __ shall limit or prejudice the right of
Landlord to prove and obtain as liquidated damages in any bankruptcy,
insolvency, receivership, reorganization or dissolution proceeding, an
amount equal to the maximum alowed by any statute or rule of law
governing such proceeding and in effect at the time when such damages
are to be proved, whether or not such amount be greater, equal to or less
than the amounts recoverable, either as damages or rent, referred to in any
of the preceding provisions of this Section __.

(8) Whenever any Base Rent, Additional Rent or any other sums due
hereunder remain unpaid more than ten (10) days after the due date
thereof, Tenant shall pay to Landlord an administrative charge equal to
five percent (5%) of the amount due to compensate Landlord for the costs
and expenses associated with handling a delinquent account.

9) In addition to al other rights and remedies, Landlord shall be entitled to
receive from Tenant the unamortized portion of the value of any Tenant
Improvements paid for by Landlord or Leasing Commissions paid by
Landlord; it being understood and agreed that such payment was made on
the condition and basis that Tenant fully perform al obligations and
covenants under this Lease for the Term. The amortization rate to be used
in this calculation shall be 8% per annum amortized over the Term of this
Lease. The value of the Tenant Improvements shall be determined based
on the actual cost of the completed Tenant Improvements.

Landlord’s Default; Tenant’s Remedies. In the event that Landlord fails to fulfill
or perform any of Landlord’ s obligations as set forth in this Lease, Tenant may:

@ Provide Landlord with written notice of any such failure and the action
required to correct such failure. In the event Landlord fails to commence
such work and diligently pursue it to completion within ten (10) days after
receipt of Tenant’s notice, then Tenant shall have the right, but not the
obligation, to perform such acts and expend on Landlord’s account, such
funds to perform such work as is reasonably required. The funds so
expended shall be due and payable to Tenant by Landlord within thirty
(30) days after receipt of Tenant's invoice for the costs incurred. The
invoice shall include reasonable documentation of al costs incurred. In
the event Landlord fails to pay any such invoice within thirty (30) days as
provided herein, Tenant may deduct the amount due from the next
installment or installments of Base Rent due to Landlord [this set-off
provision can be problematic for Landlords due to certain mortgage
provisions]; or,

%] Should any Landlord default render the Premises unsuitable for its
Permitted Use, in whole or in part, for a period of three (3) or more
consecutive days, Base Rent shall be equitably abated for the total number
of days that the Premises are not suitable for the Permitted Use set forth in
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this Lease [once again, this set-off provision can be problematic for

Landlords due to certain mortgage provisions]. REAL ESTATE FINANCING

(d) Each right and remedy provided for in this Lease shall be cumulative and in
addition to every other right or remedy provided for in this Lease, now or
hereafter existing at law or in equity or by statute or otherwise, including, but not
limited to, suits for injunctive or declaratory relief. The exercise or
commencement of the exercise by Landlord or Tenant of any one or more of the
rights or remedies provided for in this Lease, shall not preclude the simultaneous
or subsequent exercise by Landlord or Tenant or any other rights or remedies
provided for herein. All costsincurred by Landlord or Tenant in connection with
collecting any amounts or damages owing by Landlord or Tenant pursuant to the
provisions of this Lease or to enforce any provision of this Lease, including by
way of example, but not limitation, reasonable attorneys fees and court costs
(from the date any such matter is turned over to an attorney), shall aso be
recoverable by the prevailing party.

What are the relative risks of a Lender and Borrower in a typical, commercial loan
transaction and how can those risks be controlled?

Key Risk Management Clausesin Commercial Mortgage L oans:

Defaults & Remedies

Insurance

Escrow Accounts

Maintenance; Environmental
Non-Recourse Provisions & Carve-Outs

Lender Risksv. Borrower Risks

Lender Risks
Holdover
) ] o * Financia lossif Borrower stops making paymentsfor any reason.
Your current lease expires, but construction of your new premises is not completed. Can you * Financial lossif the collateral is damaged, condemned, or otherwise loses value.
holdover in your current space? What's it going to cost? What are the risks? If you don't « Liability from accidents occurring on the property.
negotiate a holdover provision in your lease at commencement, you are at the LL’smercy. From « Liability arising from environmental contamination.
the LL’s perspective, you want to be able to recover damages if a prospective tenant islost when  Lender liability arising from interfering with a Borrower’ s business.

an existing tenant holds over or to be able to proceed with a lega eviction if a quality tenant is

waiting to occupy the space. Lender’s Key Objectives

Sample Holdover Provision: Maintenance of the Collateral — Lender’s primary security in the event of aloan default isthe
) property and, if applicable, the tenants that are producing the income from the property.

Holding Over. Lender wants to make sure that Borrower has the funds available to perform routine

maintenance. Thisisusually accomplished with an escrow accounts controlled by Lender.
Tenant shall vacate the Premises upon the expiration or earlier termination of this Lease [, except

asthe parties may otherwise agreein writing]. |f Tenant does not vacate the Premises upon the Get Payments on Time — It goes without saying that Lender wants the loan payments made
expiration or earlier termination of this Lease and holds over with [or without] Landlord's on time, but Lender also wants Borrower to make insurance and tax payments on time as
consent, Tenant shall become a tenant from month-to-month, subject to al of the terms of this well. Again, thisis usually accomplished with an escrow account controlled by the Lender.

L ease as may reasonably be applicable to such month-to-month tenancy, except that Tenant shall

pay monthly Base Rent (plus all other charges), in an amount that is equal to one hundred ten Keep the Collateral Adequately Insured —Lender wants to ensure that Borrower keeps the
percent (110%) of the Base Rent plus all other charges for the first six (6) months and, theresfter, collateral adequately insured at al times. Lender also wants to have control the insurance
one hundred twenty five percent (125%) of the Base Rent (plus al other charges) as provided proceeds in the event of a casualty.

herein (the “Holdover Rent”) [Thisis a Tenant friendly clause. Most LLs will want T to pay

200% or more as well as reserving all other remedies available to get possession of the Borrower Risks

premises if necessary.]. Such tenancy shall continue until terminated by Landlord or Tenant by

providing the other party with at least thirty (30) days written notice prior to the last day of the  Default, resulting in imposition of Lender’s remedies.

calendar month intended as the date of termination of such month-to-month tenancy. Such + Lossof akey tenant.

Holdover Rent shall be Landlord's sole and exclusive remedy in the event of a holdover by * Potential personal liability.

Tenant [LL will want to avoid this limitation of remedies, but thisis critical tothe T. T could
be held liable for consequential damages arising from LLs loss of a major tenant due to the
holdover.].
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Borrower’'s Key Objectives

Get Notice of Defaults & Opportunity to Cure — Default remedies in commercia loan
documents can be severe and range from default interest rates to foreclosure. Borrowers
should insist on written notice and a reasonable opportunity to cure any default before the
Lender can invoke aremedy. Keep in mind that most Lenders will not provide a notice or an
opportunity to cure monetary defaults (i.e., late payments).

Non-Recourse Loan w/No Carve-Outs — Most commercial mortgage loans are “non-
recourse”, meaning there is no personal liability for members, managers or shareholders;
only the borrowing entity is liable under the loan documents. However, most loan
documents also contain “carve-outs’, which are carve-outs from the non-recourse provision.
For the carve-outs, individuals and guarantors can be held personally liable. For that reason,
it isin the Borrower's best interest to limit the carve-outs as much as possible.

Flexibility in Leasing — Most loan documents contain a provision that requires the Lender’s
consent to major tenant leases (which lenders define differently). This requirement can add
significant time and complexity to the lease negotiation process and can cost the Borrower a
key tenant if a Lender is too redtrictive in its lease requirements or does not review a
proposed lease and provide aresponse to the Borrower in atimely manner.

Timely Responses from Lender — This applies to every matter that requires the Lender’s
review, consent or approval (i.e.,, leases, SNDAs, etc.). Borrowers should try to get a
reasonable time limit on the response time from the Lender.

Key Risk Management Clausesin Commercial Mortgage L oans:

Defaults & Remedies

Sample Promissory Note Provision:
Default.

If Borrower defaults in the payment of principal, interest and/or any other obligations arising
under this Note or any of the other Loan Documents, or if Borrower defaults in the
performance of any of the other terms, covenants or conditions contained in this Note or in
any of the other Loan Documents, then, at the option of Lender, the entire outstanding
principal balance of this Note (together with all accrued unpaid interest) and all other
obligations arising under this Note or any of the other Loan Documents, may be accelerated
by Lender and become immediately due and payable, regardless of the Maturity Date. All
amounts then due shall bear interest after maturity (whether by acceleration or otherwise) at
the lesser of either: (i) the highest rate of interest then allowed by applicable laws; or (ii) the
then applicable interest rate of this Note plus five hundred (500) basis points.

During the existence of any default, Lender may apply any funds received, including but not
limited to insurance proceeds or condemnation awards, to any amount then due and owing
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under this Note or any of the other Loan Documents, as Lender may determine in Lender's
sole and absolute discretion. Neither this right nor the exercise of this right, shall serve to
cure the default or preclude Lender from exercising its option to accelerate the entire Loan.

With respect to any Non-Monetary Default (as hereinafter defined), Lender’s right to
accelerate the maturity of the Loan shall be conditioned upon Lender giving Borrower
written notice of such Non-Monetary Default and a thirty (30) day period, after the date of
such notice, within which to cure such Non-Monetary Default, unless such Non-Monetary
Default cannot reasonably be cured within said thirty (30) day time period, in which event
Borrower shal have an extended period of time to complete the cure, provided that
Borrower has commenced to cure the default within said thirty (30) day period and Borrower
is, in Lender’s sole judgment, not diminishing or impairing the value of the Property and is
diligently pursuing a cure to completion. Any notice required hereunder shall be given as
provided in the Mortgage. Lender shall have no obligation to give Borrower notice of, or
any period to cure, any Monetary Default (as hereinafter defined) or any Incurable Default
(as hereinafter defined) prior to exercising Lender’s right to accelerate the maturity of the
Loan and to exercise all other rights and remedies available to Lender at law or in equity.
“Monetary Default” shall mean any default that can be cured by the payment of money,
including but not limited to, the payment of principal and interest due under this Note and
the payment of taxes, assessments and insurance premiums when due (as provided in the
Mortgage). “Non-Monetary Default” shall mean any default that is not a Monetary Default
or an Incurable Default. “Incurable Default” shall mean: (i) any voluntary or involuntary
sale, assignment, mortgaging or transfer of the Property or interest therein in violation of the
covenants of the Mortgage; or (ii) if Borrower, or any person or entity comprising Borrower,
should make an assignment for the benefit of creditors, become insolvent, or file (or have
filed against it) a petition in bankruptcy (including but not limited to, a petition seeking a
rearrangement or reorganization).

During any period of default and regardless of any cure period applicable to such default, the
Mortgage or any of the other Loan Documents in which either: (i) Borrower is permitted to
take an action without Lender’s consent; or (ii) Lender's consent is to be exercised
reasonably, Lender’s consent shall be required and shall be granted or withheld in Lender’'s
sole and absolute discretion.

Sample Mortgage Provision:

Timeis of the Essence; Monetary and Non-Monetary Defaults.

It is understood by Borrower that time is of the essence in connection with all obligations of
Borrower herein, in the Note, the Assignment and any of the other Loan Documents.

Lender, at its sole option, may declare the Loan evidenced by the Note, as well as all other
monies secured hereby, including, without limitation, al Prepayment Premiums (to the
extent permitted by the laws of the State of [insert State] and late payment charges, to be
forthwith due and payable, in the event:

0] Borrower defaults in the payment of any monthly installment of the Note, whether
of principal or interest, or both, or in the payment of any other sums of money
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referred to herein or in the Note, promptly and fully when the same shall be due,
without notice or demand from Lender to Borrower in regard to such Monetary
Default (as hereinafter defined);

(ii) Borrower breaches or defaults on any one of the terms, covenants, conditions and
agreements of the Note, this Mortgage, the Assignment or any other Loan
Documents evidencing or securing the Note or the Loan; or in the event that each
and every one of said terms, covenants, conditions and agreements is not
otherwise either duly, promptly and fully discharged or performed, and any such
Non-Monetary Default (as hereinafter defined) remains uncured for a period of
thirty (30) days after Written Notice thereof has been delivered from Lender to
Borrower; unless such Non-Monetary Default cannot be cured within said thirty
(30) day period, in which event Borrower shall have an extended period of time to
complete cure, provided that action to cure such Non-Monetary Default is
promptly commenced within said thirty (30) day period, and Borrower is, in
Lender's sole judgment, not diminishing or impairing the value of the Property,
and isdiligently pursuing a cure to completion.

(iii)  Any default occurs in the performance of any covenant or obligation of Borrower
or any other party under any indemnity or guaranty delivered to Lender in
connection with the Loan and such default continues beyond the expiration of
applicable notice and cure periods.

Upon the occurrence of any one of the above events, and at the option of Lender, the
principal of and the interest accrued on the Loan (as evidenced by the Note) and all other
sums secured by this Mortgage shall immediately become due and payable as if al of said
sums of money were originally stipulated to be paid on such day. In addition, Lender may
avail itself of al rights and remedies provided by law and may foreclose or prosecute a suit
at law or in equity as if al monies secured hereby had matured prior to its ingtitution,
anything in this Mortgage or in the Note to the contrary notwithstanding. Lender shall have
no obligation to give Borrower notice of, or any period to cure, any Monetary Default or any
Incurable Default (as hereinafter defined) prior to exercising its rights, powers, privileges
and remedies to accelerate the maturity of the Loan secured hereby.

As used herein, the term "Monetary Default" shall mean any default which can be cured by
the payment of money such as, but not limited to, the payment of principal and interest due
under the Note, taxes, assessments and insurance premiums when due as provided in this
Mortgage. As used herein, the term "Non-Monetary Default" shall mean any default that is
not a Monetary Default or an Incurable Default. As used herein, the term "Incurable
Default” shall mean either: (i) any voluntary or involuntary sale, assgnment, mortgaging,
encumbering or transfer in violation of the covenants contained herein; or (ii) if Borrower, or
any person or entity comprising Borrower or any guarantor or indemnitor of the Loan,
should make an assignment for the benefit of creditors, become insolvent, or file apetition in
bankruptcy (including but not limited to, a petition seeking a rearrangement or
reorganization) which is not dismissed within thirty (30) days after the filing of same.

Lender may institute an action to foreclose this Mortgage as to the amount so declared due
and payable, and thereupon, the Property shall be sold according to law to satisfy and pay the
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same, together with all costs, expenses and allowances thereof, including, without limitation,
Reasonable Attorneys Fees. The Property may be sold in one parcel, several parcels or
groups of parcels, and Lender shall be entitled to bid at the sale, and, if Lender is the highest
bidder for the Property or any part or parts thereof, Lender shall be entitled to purchase the
same. The failure or omission on the part of Lender to exercise the option for acceleration of
maturity of the Note and foreclosure of this Mortgage following any default as aforesaid or
to exercise any other option or remedy granted hereunder to Lender when entitled to do soin
any one or more instances, or the acceptance by Lender of partial payment of the Loan
secured hereby, whether before or subsequent to Borrower's default hereunder, shall not
congtitute a waiver of any such default or the right to exercise any such option or remedy,
but such option or remedy shall remain continuoudly in force. Acceleration of the maturity
of the Note, once claimed hereunder by Lender, at the option of Lender, may be rescinded by
written acknowledgment to that effect by Lender, but the tender and acceptance of partial
payments alone shall not in any way either affect or rescind such acceleration of maturity,
nor act as awaiver, accord and satisfaction, modification, novation or similar defense.

Insurance
Sample Mortgage provision:
Hazard Insurance.

Borrower shall, throughout the term of this Mortgage, continuously keep the Improvements,
the Fixtures and Personal Property, now or hereafter existing, erected, installed and located
in or upon the Real Property, insured with extended coverage insurance against loss or
damage resulting from fire, windstorm, flood, sinkhole, earthquake and such other hazards,
casualties, contingencies and perils including, without limitation, other risks insured against
by persons operating like properties in the locality of the Property, or otherwise deemed
necessary or advisable by Lender, on such forms and with such deductibles as may be
required by Lender, covering the Property in the amount of the full replacement cost thereof,
less excavating and foundation costs, and covering all loss or abatement of rental or other
income, without a provision for co-insurance, in an amount equal to the scheduled rental
income of the Property for at least twelve (12) months, or if applicable, business interruption
insurance in an amount sufficient to pay debt service on the Note, operating expenses, taxes
and insurance on the Property for a period of twelve (12) months, and covering loss by flood
(if the Property lies in a Specia Flood Hazard Area as designated on the Department of
Housing and Urban Development’s Maps, or other flood prone designation) in an amount
equal to the outstanding principal balance of the Loan secured hereby or such other amount
as approved by Lender, and earthquake insurance with a deductible amount of no more than
ten percent (10%) of the policy amount, if the Property is located within one-half (1/2) mile
of an Alquist-Priolo Special Earthquake Study Zone or if, in the judgment of Lender's
inspecting architect, the Property lies in an area of anticipated significant seismic activity.
All such insurance shall be carried with a company or companies licensed to do business in
the state where the property is located, which is acceptable to Lender, which company or
companies shall have arating at the time this Mortgage is executed equivalent to at least A:X
as shown in the most recent Best's Key Rating Guide. The original policy or policies and
renewals thereof (or, at the sole option of Lender, duplicate originals or certified copies
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thereof), together with receipts evidencing payment of the premium therefor, shall be
deposited with, held by and are hereby assigned to, Lender as additional security for the
Loan secured hereby. Each such policy of insurance shall contain a noncontributing loss
payable clause in favor of and in a form acceptable to Lender, and shall provide for not less
than thirty (30) days prior Written Notice to Lender of any intent to modify, non-renew,
cancel or terminate the policy or policies, or the expiration of such policies of insurance. |If
the insurance required under this section or any portion thereof is maintained pursuant to a
blanket policy, Borrower shall furnish to Lender a certified copy of such policy, together
with an origina Evidence of Insurance Certificate (Accord Form 27) for hazard insurance
indicating that Lender is an insured under such policy in regard to the Property and showing
the amount of coverage apportioned to the Property, which coverage shall be in an amount
sufficient to satisfy the requirements hereof. Not less than fifteen (15) days prior to the
expiration dates of each policy required of Borrower hereunder, Borrower will deliver to
Lender a renewal policy or policies marked “premium paid’ or accompanied by other
evidence of payment and renewal satisfactory to Lender. In the event of foreclosure of this
Mortgage or other transfer of title to the Property in extinguishment of the Loan secured
hereby, al right, title and interest of Borrower, in and to any insurance policies then in force
including any rights to unearned premiums, and in and to insurance proceeds then payable,
shall pass to the purchaser or grantee.

In the event of loss by reason of hazards, casualties, contingencies and perils for which
insurance has been required by Lender hereunder, Borrower shall give immediate notice
thereof to Lender. Lender is hereby irrevocably appointed attorney-in-fact coupled with an
interest, for Lender to, at its option, make proof of loss and/or to file a claim thereunder.
Each insurance company concerned is hereby notified, authorized and directed to make
payment for such loss directly to Lender, instead of to Borrower and Lender jointly, and
Borrower hereby authorizes Lender to adjust and compromise any losses for which insurance
proceeds are payable under any of the aforesaid insurance policies and, after deducting the
costs of collection, to apply the proceeds of such insurance, at its option either: (a) to the
restoration or repair of the insured Improvements, and the Fixtures and Personal Property,
provided that, in the opinion and sole discretion of Lender, such restoration or repair is
reasonably practical and, provided further, that, in the opinion and sole discretion of Lender,
either: (i) the insurance proceeds so collected are sufficient to cover the cost of such
restoration or repair of the damage or destruction with respect to which such proceeds were
paid; or (ii) the insurance proceeds so collected are not sufficient alone to cover the cost of
such restoration or repair, but are sufficient therefor when taken together with funds
provided and made available by Borrower from other sources; in which event Lender shall
make such insurance proceeds available to Borrower for the purpose of effecting such
restoration or repair; but Lender shall not be obligated to see to the proper application of
such insurance proceeds nor shall the amount of funds so released or used be deemed to be
payment of or on account of the Loan secured hereby, or (b) to the reduction of the Loan
secured hereby, notwithstanding the fact that the amount owing thereon may not then be due
and payable or that said Loan is otherwise adequately secured, in which event such proceeds
shall be applied at par against the Loan secured hereby and the monthly payment due on
account of such Loan shall be reduced accordingly. None of such actions taken by Lender
shall be deemed to be or result in a waiver or impairment of any equity, lien or right of
Lender under and by virtue of this Mortgage, nor will the application of such insurance
proceeds to the reduction of the Loan serve to cure any default in the payment thereof. In
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the event of foreclosure of this Mortgage or other transfer of title to the Property in
extinguishment of the Loan secured hereby, all right, title and interest of Borrower in and to
any insurance policies then in force including any rights to unearned premiums and in and to
insurance proceeds then payable, shall pass to the purchaser or grantee.

In case of Borrower's failure to keep the Property properly insured as required herein,
Lender, its successors or assigns, may (but shall not be required to) acquire such insurance as
required herein at Borrower’s sole expense.

Notwithstanding anything set forth in this section to the contrary, in the event of loss or
damage to the Property by fire or other casualty for which insurance has been required by
Lender and provided by Borrower, and the amount of such loss or damage does not exceed
fifty percent (50%) of the unpaid principal balance of the Note, Lender hereby agrees to
allow the proceeds of insurance to be used for the restoration of the Property and to release
such insurance proceeds to Borrower as such restoration progresses, provided:

€] Borrower is not in default under any of the terms, covenants and
conditions of this Mortgage, the Note or any of the other Loan Documents;

(b) The Improvements, after such restoration, shall be at least eighty percent
(80%) leased pursuant to leases approved in writing by Lender;

(© The plans and specifications for the restoration of the Property are
approved in writing by Lender in advance;

(d) At al times during such restoration, Borrower has deposited with Lender
funds which, when added to the insurance proceeds received by Lender, are sufficient to
complete the restoration of the Property in accordance with the approved plans and
specifications, and all applicable building codes, zoning ordinances, regulations and
Accessibility Laws, and further, that the funds retained by Lender are sufficient to complete
the restoration of the Property as certified to Lender by Lender's inspecting
architect/engineer;

(e Borrower provides suitable completion, payment and performance bonds,
builders all risk insurance, and al necessary licenses and permits for such restoration in
form and amount acceptable to Lender;

) The insurer under such poalicies of fire or other casualty insurance does not
assert any defense to payment under such policies against Borrower, any tenant, or third
party of Borrower with regard to of the Property;

(9) Lender shall have the option, upon the completion of such restoration of
the Property, to apply any surplusinsurance proceeds remaining after the completion of such
restoration, at par, to the reduction of the outstanding principal balance of the Note;
notwithstanding the fact that the amount owing thereon may not then be due and payable or
that said Loan is otherwise adequately secured;
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(h)  The funds held by Lender shall be disbursed no more often than once per
month and in not more than five (5) increments of not less than Fifty Thousand and 00/100
Dollars ($50,000.00) each, except the final disbursement of such funds which may be in an
amount less than Fifty Thousand and 00/100 Dollars ($50,000.00);

0] Lender’s obligation to make any such disbursement shall be conditioned
upon Lender’s receipt of written certification from Lender’s inspecting architect/engineer
(whose fees shall be reimbursed to Lender by Borrower) that all construction and work for
which such disbursement is requested has been completed in accordance with the approved
plans and specifications and in accordance with all applicable building codes, zoning
ordinances and all other local, state or federal laws, codes, ordinances, statutes, rules and
regulations, and, further, that Borrower has deposited with Lender sufficient funds to
complete such restoration in accordance with subparagraph __(d) above; and

())  Lender shall be entitled to require and to impose such other conditions to
the release of such funds as would be customarily or reasonably be required and imposed by
local construction lenders for a project of similar nature and cost.

Liability Insurance.

Borrower shall, throughout the term of this Mortgage, continuously carry and maintain such
commercial genera liability insurance as may from time to time be required by Lender,
taking into consideration the type of property being insured and the corresponding liability
exposure, on forms, with deductibles, in amounts and with such company or companies
licensed to do business in the state where the Property is located and as may be acceptable to
Lender. All such commercial general liability insurance shall be carried with a company or
companies which have a rating at the time this Mortgage is executed equivalent to at least
A:X as shown in the most recent Best's Key Rating Guide. The original policy or policies
and all renewals thereof (or, at the sole option of Lender, duplicate originals or certified
copies thereof), together with a Certificate of Insurance (Accord Form 25S) and receipts
evidencing payment of the premium therefor, shall be deposited with, held by and are hereby
assigned to, Lender as additional security for the Loan secured hereby. Such policy or
policies of insurance shall name Lender as an additiona insured and shall provide for not
less than thirty (30) days prior Written Notice to Lender of any intent to modify, cancel, non-
renew, or terminate the policy or policies or the expiration of such policy or policies of
insurance. Not less than fifteen (15) days prior to the expiration dates of each policy or
policies required of Borrower hereunder, Borrower will deliver to Lender arenewal policy or
policies marked "premium paid" or accompanied by other evidence of payment and renewal
satisfactory to Lender. In the event of foreclosure of this Mortgage or other transfer of title to
the Property in extinguishment of the Loan secured hereby, all right, title and interest of
Borrower, in and to any insurance policies then in force including any rights to unearned
premiums, and in and to insurance proceeds then payable, shall pass to the purchaser or
grantee.

In case of Borrower's failure to keep the Property properly insured as required herein,
Lender, its successors or assigns, may (but shall not be required to) acquire such insurance as
required herein at Borrower's sole expense.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Escrow Accounts
Sample Mortgage Provision:

Funds Held By Lender For Taxes, Assessments, Insurance Premiums, And Other
Charges.

In order to more fully protect the security of this Mortgage, Borrower shall deposit with
Lender, together with and in addition to each monthly payment due on account of the Loan
evidenced by the Note, an amount equal to one-twelfth (1/12) of the annua total of such
taxes, assessments, insurance premiums and other charges (all as estimated by Lender in its
sole discretion) so that, at least thirty (30) days prior to the due date thereof, Lender shall be
able to pay in full al such taxes, assessments, insurance premiums and other charges as the
same shall become due. Lender may hold the sums so deposited without paying interest,
commingle same with its general funds and/or apply the same to the payment of said taxes,
assessments, insurance premiums or other charges as they become due and payable. If at
any time the funds so held by Lender are insufficient to pay such taxes, assessments,
insurance premiums or other charges as they become due and payable, Borrower shall
immediately, upon notice and demand by Lender, deposit with Lender the amount of such
deficiency. The failure on the part of Borrower to do so shall entitle Lender, at Lender’s sole
option, to make such payments in accordance with the rights and pursuant to the conditions
elsewhere provided in this Mortgage. Whenever any default exists under this Mortgage,
Lender may, at Lender’s sole option, but without an obligation so to do, apply any funds so
held by Lender pursuant to this section toward the payment of the Loan secured hereby,
notwithstanding the fact that the amount owing thereon may not then be due and payable or
that the Loan may otherwise be adequately secured, in such order and manner of application
as Lender may elect.

M aintenance; Environmental

Sample Mortgage Provision:
Preservation and Maintenance of Property; Accessibility; Hazardous Waste.

(a) Borrower shall keep all Improvements now existing or hereafter erected on the Real
Property in good order and repair, and shal not do or permit any waste, impairment or
deterioration, nor ater, remove or demolish any of the Improvements, Fixtures or Personal
Property attached or appertaining thereto, without the prior written consent of Lender.
Borrower shall not initiate, join in or consent to any change in any private restrictive
covenant, zoning ordinance or other public or private restrictions limiting or defining the
uses that may be made of the Property or any part thereof, nor perform or permit any other
act whereby the Property shall become less valuable, be used for purposes contrary to
applicable law, or be used in any manner that will increase the premium for, or result in a
termination or cancellation of, the insurance policies that are required by the Loan
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Documents. In furtherance of, and not by way of limitation upon, the foregoing covenant,
Borrower shall effect such repairs as Lender may reasonably require, and from time to time
make all needful and proper replacements so that the Improvements, Appurtenances,
Fixtures and Personal Property will, at all times, be in good condition, fit, and proper for the
respective purposes for which they were originally erected or installed. In connection with
the making of such repairs, Borrower shall use contractors who are properly licensed, who
carry workers compensation insurance and appropriate liability insurance, who generally
have a good reputation for completing their work in a neat, prompt and workmanlike
manner, and use only new or re-manufactured goods of a quality as good or better than that
originally used on the Property. As provided herein, Borrower shall insure that no liens are
filed against the Property that relate in any way to repair or maintenance work performed on
the Property.

(b) Borrower shall, at al times throughout the term of this Mortgage, keep the Property
and groundwater of the Property free of Hazardous Materials (as defined below) and free of
any liens associated with the presence or release of Hazardous Materials. Borrower shall
not, and shall not knowingly permit its tenants or any third party requiring the consent of
Borrower to enter the Property, to use, generate, manufacture, treat, store, release, threaten
release, transport on or over, emit or dispose of Hazardous Materials in, on, over, under or
about the Property, which for purposes of this section shall include the groundwater of the
Property, in any manner that would constitute a violation of any federal, regional, state or
local law, code, ordinance, statute, rule, regulation, decision or order currently in existence
or hereinafter enacted (hereinafter collectively referred to as "Hazardous Waste Laws").
Borrower shall give Lender prompt Written Notice (as hereinafter defined) of any claim by
any person, entity, or governmental agency that arelease or disposal of Hazardous Materials
has occurred on or about the Property in excess of any quantity permitted by the Hazardous
Waste Laws, whether caused by Borrower, a tenant or any third party. Borrower, at
Borrower's sole cost, shall retain qualified engineers or environmenta consultants to
promptly and thoroughly investigate any release or suspected release of Hazardous Materials
on or about the Property. To the extent such actions are required by any applicable
Hazardous Waste Laws, Borrower shall promptly remove or remediate (as appropriate) any
Hazardous Materials found on or about the Property regardless of whether or not Borrower
was responsible for the existence of the Hazardous Materials. Borrower shall not
incorporate any underground storage tanks into the Property without the prior written
consent of Lender, and shall insure that all tanks currently on the Property are maintained in
compliance with all applicable Hazardous Waste Laws and underground storage tank
regulations.

Borrower hereby agrees to indemnify Lender and hold Lender harmless from and against
any and all losses, liahilities, damages, injuries, costs, expenses, fines, fees and claims of any
and every kind whatsoever paid, incurred or suffered by, or asserted against, Lender for, with
respect to, or as a direct or indirect result of, the presence in, on, over, under or about, or the
escape, seepage, leakage, spillage, discharge, emission or release from, the Property of any
Hazardous Materials (including, without limitation, any losses, liabilities, damages, injuries,
costs, expenses or claims asserted or arising under any Hazardous Waste Laws), regardliess
of the source of origination and whether or not caused by, or within the control of, Borrower.
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Liability under this Paragraph 3(b) and similar provisions in this Mortgage and the other
Loan Documents concerning Hazardous Materials shall survive repayment of the Note and
satisfaction of this Mortgage; provided, however, Borrower shall have no liability under this
Paragraph 3(b) regarding Hazardous Materials if either (i) the Property becomes
contaminated subsequent to Lender's acquisition of the Property by foreclosure, acceptance
by Lender of a deed in lieu thereof, or subsequent to any transfer of ownership of the
Property which was approved or authorized by Lender in writing, pursuant to this Mortgage,
provided that such transferee assumes in writing al of the obligations of Borrower with
respect to Hazardous Materials pursuant to the Loan Documents, or (ii) at such time
Borrower provides Lender with an environmental assessment report acceptable to Lender, in
Lender’s sole discretion, showing the Property to be free of Hazardous Materials and not in
violation of any Hazardous Waste Laws. The burden of proof under this Paragraph 3(b) with
regard to establishing the date upon which any Hazardous Materials was released in, on,
over, under or about the Property shall be upon Borrower.

Hazardous Materials shall include, but not be limited to, substances defined as "hazardous
substances," "hazardous materials," or "toxic substances' in The Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended by The
Superfund Amendments and Reauthorization Act of 1986, The Hazardous Materias
Transportation Act, The Resource Conservation and Recovery Act of 1976, as amended by
The Used Oils Recycling Act of 1980, The Solid Waste Disposal Act amendment of 1984,
The Toxic Substances Control Act, The Clean Air Act, The Clean Water Act, or in any other
Hazardous Waste Laws and shall include oil, petroleum and all of its constituents and by-
products.

(c) Borrower shall at al times throughout the term of this Mortgage, maintain the
Property in full compliance with al federal, state, county, regional or local laws, codes,
ordinances, rules, regulations, decisions and orders currently in existence or hereafter
enacted or rendered, governing accessibility for the disabled, including but not limited to:
The Architectural Barriers Act of 1968; The Rehabilitation Act of 1973; The Fair Housing
Act of 1988; The Americans with Disabilities Act; and The (insert State) Elimination of
Architectural Barriers Act (hereinafter collectively referred to as the "Accessibility Laws'").

Borrower hereby agrees to indemnify and hold Lender harmless from and against any and all
losses, liabilities, damages, injuries, costs, expenses and claims of any and every kind
whatsoever paid, incurred, suffered by, or asserted against Lender for, with respect to, or asa
direct or indirect result of, the non-compliance of Borrower or the Property, with the
Accessibility Laws, regardless of whether or not such noncompliance is caused by, or within
the control of, Borrower.

Liability under this section and similar provisions of this Mortgage and the other Loan
Documents concerning Accessibility Laws shall survive repayment of the Note and
satisfaction of this Mortgage; provided, however, Borrower shall not be liable under this
section for compliance with any Accessibility Laws if such Accessibility Laws first become
effective, or such violations result from alterations or improvements to the Property that are
performed subsequent to Lender’s acquisition of the Property by foreclosure or acceptance
of adeed in lieu of foreclosure or subsequent to any transfer that was approved or authorized
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by Lender, provided that such transferee assumes in writing all obligations pertaining to the
Accessibility Laws pursuant to this Mortgage and the other Loan Documents.

(d) Lender and/or its agents, shall at all reasonable times have the right and shall
be permitted, but shall not be required, to enter upon and inspect the Property to insure
compliance with the foregoing covenants, and any and all other terms, covenants, conditions
and agreements set forth in this Mortgage.

Non-Recour se Provisions & Carve-Outs

Sample Promissory Note Exculpation provision (an almost identical provision should aso be
included in the Mortgage):

Exculpation.

The liability of Borrower with respect to the payment of principa and interest under this
Note shall be “non-recourse” and Lender's source of satisfaction of Borrower’s obligations
under this Note and the other Loan Documents shall be limited to the Property and Lender's
receipt of the rents, issues and profits from the Property and any other collateral pledged as
security, now or hereafter held by Lender. Lender shall not seek to procure payment out of
any other assets of Borrower or any person or entity comprising Borrower, or to seek
judgment (except as hereinafter provided) for any funds that are or may be payable under
this Note or any of the other Loan Documents, as well as any claim or judgment (except as
hereafter provided) for any deficiency remaining after foreclosure of the Mortgage. Nothing
herein contained shall be deemed to be a release or impairment of the Loan evidenced by this
Note or the security intended by the other Loan Documents, or be deemed to preclude
Lender from exercising its rights to foreclose the Mortgage or to enforce any of its other
rights or remedies under the Loan Documents [, including but not limited to the guaranty
from to Lender, executed asof the date of this Note (the “ Guaranty”)].

It is expressy understood and agreed that the limitation on liability described above
shall in no way affect or apply to the continued personal liability of Borrower and
Borrower’s genera partnersfor al sums due to:

(1) fraud or material misrepresentation made in or in connection with the Loan
application, this Note or any of the other Loan Documents;

(2) failure to pay taxes, assessments and any other governmental impositions prior to
delinquency, or to pay for labor, materials or any other charges that could result in liens on
any portion of the Property;

(3) the misapplication of (i) proceeds of insurance covering any portion of the
Property; or (ii) proceeds of the sale, condemnation or transfer in lieu of condemnation of
any portion of the Property; or (iii) rentals received by or on behalf of Borrower subsequent
to the date on which Lender makes written demand therefor pursuant to the terms, conditions
or remedies set forth in any of the Loan Documents;
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(4) causing or permitting waste to occur in, on or about the Property, and failing to
maintain the Property, except for ordinary wear and tear;

(5) failureto return to Lender all unearned advance rentals and security deposits that
have been paid by tenants of the Property to the extent that such fees have not been refunded
to or forfeited by such tenants;

(6) failure to return to Lender any and all sums paid to Borrower by any tenant of the
Property which sums permit the tenant to terminate its lease or otherwise abandon or vacate
itsleased premises;

(7) loss by fire or any other casualty to the extent not compensated by insurance
proceeds collected by or remitted to Lender;

(8) failure to return, or failure to reimburse Lender for, all Fixtures and Persona
Property (as defined in the Mortgage) owned by Borrower and taken from the Property by or
on behalf of Borrower out of the ordinary course of business, and not replaced by items with
values equal to or greater than the values of the Fixtures and Personal Property so removed;

(9) all court costs and Reasonable Attorneys Fees (as hereinafter defined) actually
incurred by Lender for which Borrower is liable pursuant to the terms of this Note or the
terms of any of the other Loan Documents;

(10) al costs and expenses, including returning the Property to its prior condition,
including but not limited to the proper removal, transportation and disposa of Hazardous
Materials (as defined in the Mortgage): (i) found on the Property in excess of legal limits; or
where removal or remediation is otherwise required by any governmenta entity; to which
exposure is limited or regulated by any governmental authority; or that could pose a hazard
to the health or safety of the occupants of the Property or the general public and regardless of
the source of origination (including sources off the Property that have migrated onto the
Property or into its groundwater); and (ii) violations or breaches by Borrower of any
indemnity or other agreement of Borrower to hold Lender harmless from and against any and
all losses, liahilities, damages, injuries, costs and expenses of any kind arising as a result of
the presence and/or removal of Hazardous Materials and from the violation of Hazardous
Waste Laws (as defined in the Mortgage). Borrower shall not be liable under this section if
the Property becomes contaminated subsequent to Lender's acquisition of the Property by
foreclosure or acceptance of a deed in lieu of foreclosure, or subsequent to any transfer of
ownership of the Property that was approved by Lender pursuant to the Mortgage. Liability
under this subparagraph (10) shall extend beyond repayment of the Loan and compliance
with the terms of the Note and Mortgage unless, at such time, Borrower provides Lender
with an environmental assessment report that is acceptable to Lender, in Lender’'s sole and
absolute discretion, reasonably demonstrating that the Property is free of Hazardous
Materias and is not subject to any violation of Hazardous Waste Laws. The burden of proof
under this subparagraph with regard to establishing the date upon which any such Hazardous
Materials were placed or appeared in, on or under the Property, shall be upon Borrower.

(11) any and all costs and expenses: (i) incurred in order to cause the Property to
comply with any applicable Accessibility Laws (as defined in the Mortgage) and (ii)
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associated with violations or breaches by Borrower of any indemnity or other agreements by
Borrower to hold Lender harmless from and against any and all losses, liabilities, damages,
injuries, costs or expenses of any kind arising as a result of non-compliance with any
applicable Accessibility Laws. Borrower shall not be liable under this section for
compliance with any applicable Accessibility Laws that first become effective, or for any
violation of any applicable Accessibility Laws resulting from aterations or improvements to
the Property, that are performed subsequent to Lender's acquisition of the Property by
foreclosure or acceptance of a deed-in-lieu of foreclosure or subsequent to any transfer of
ownership of the Property that was approved by Lender pursuant to the Mortgage; and

(12) failureto remit to Lender any amounts under any letter of credit (or any renewals
and/or replacements thereof) supplied by Borrower to Lender in connection with the Loan,
this Note or any of the other the Loan Documents in the event that the institution issuing
such letter of credit becomes insolvent, files or hasfiled against it any bankruptcy or similar
proceeding or is closed (either temporarily or permanently), is placed in receivership,
conservatorship or liquidation by the Federal Deposit Insurance Corporation, Resolution
Trust Corporation or any other governmental or quasi-governmental entity, or otherwise fails
or refuses to honor such letter of credit.

[ADD THE FOLLOWING IN STATESWHERE APPLICABLE]

(13) failure to timely pay any amounts payable for all state documentary stamp taxes
and intangible personal property taxes (if any) that may be levied or assessed against the
Loan, this Note, or any of the other Loan Documents, together with all accrued interest,
penalties or changes.

The obligations of Borrower in subparagraphs (1) through (12) [or (13)] above, except as
specifically provided in subparagraphs (10) and (11), shall survive the repayment of the
Loan evidenced by this Note and satisfaction of the Mortgage.

Notwithstanding anything to the contrary contained in this Note or in the other Loan
Documents, until the Guaranty referenced above is released by Lender, the exculpation and
non-recourse provisions of this section shall not be effective and Borrower shall be
personaly, fully and completely liable for the repayment of the Loan as evidenced by this
Note and performance under the Loan Documents.

Full Recourse

Notwithstanding any provisions in this Note to the contrary, including without limitation the
provisions set forth in the section above captioned “Exculpation”, Borrower and the general
partners of Borrower (if any) shall be personaly liable, jointly and severaly, for the entire
indebtedness evidenced by this Note (including al principal, interest and other charges) in
the event that Borrower: (i) violates the covenant governing the placing of subordinate
financing on the Property as set forth in Paragraph ____ of the Mortgage, or (ii) violates the
covenant restricting transfers of interests in the Property or transfers of ownership interests
in Borrower as set forth in Paragraph ___ of the Mortgage.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Design & Construction

What aretherisksfacing an Owner in a construction project?

Inadequate, incomplete or poorly drafted design documents.
Delays (controllable and uncontrollable).

Personal injury accidents at the site.

Property damage at the site or to materiasin transit or in storage.
Builder becomes insolvent and cannot complete the project.
Builder failsto pay subcontractors or material suppliers.

Change ordersincreasing costs.

Poor workmanship (Standard of Care).

Key Risk Management Provisionsin Design & Construction Contracts

Note: Sample clauses follow in the attached contract.

Design Documents — Owners should pay as much attention to the contracts with their design
professional as they do to the construction contract. American Institute of Architect (AlA)
contracts are very good for this purpose. Know what remedies you have available to you if
the design documents are inadequate, incomplete or poorly drafted. Are the design
professional’s obligations clear in the contract for design services or are there a lot of
“assumptions’? |sthe “scope of work” clear? Sometimesit is helpful to focus more on what
is not included in the scope of work then what isincluded. What is the applicable “ standard
of care” under the contract?

Insurance; Bonding — Owner wants the Contractor and any subcontractors to carry adequate
property casualty insurance and liability insurance. If any design work is being done as part
of the project, the Owner will want the design professional to carry Errors & Omissions
(“E& Q") or Professiona Liability insurance. Either the Contractor or Owner will also need
to obtain builder’s risk insurance. Payment & performance bonds increase the cost of a
project (the cost is usually passed through to the Owner by the Contractor), however, if the
project is large, complex, critical or is to be performed over an extended period of time, you
have to weigh the cost of the bond against the cost that would be incurred if the Contractor
were to suddenly become insolvent and was unable to finish the project.

Default; Remedies — The Owner wants the right to declare a default and terminate the
contract as soon as possible if a major problem arises so a new contractor can be brought in
to finish the job without undue delay. Of course the Contractor will want written notice and
a reasonable opportunity to cure any default that could lead to a termination of the contract.
The parties also need to address what the Contractor is entitled to recover in the event of
contract termination and this usualy depends on whether the termination was or was not for
cause.

Payment Procedures; Schedule — It must be clear from the contract when the Contractor is
entitled to payment and for what amount. Is the project simple enough where a monthly
invoice will do, or is a request for payment (requiring review and approval by the design
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professional and/or owner) more appropriate? How will disputes over the amount requested

be addressed? Will there be any retainage? Conditional or unconditional (as appropriate) lien PART | - ANNUAL SERVICES/SMALL PROJECT CONTRACT

waivers should be obtained before any payment is made. (This Part | is to be used in conjunction with Part Il, which consists of the General Conditions to the Contract)
Alternative Dispute Resolution — ADR may or may not be desirable, depending on your Section 1.0 Basic Terms.
perspective. On one hand, ADR may be desirable for disputes where the monetary value of (a) “Owner” and Notice Address:

the dispute is too low to justify litigation. On the other hand, the relatively low cost of
mediation may encourage one or both parties to mediate every single dispute that arises. You

h . . Attn:
are not bound by the AAA rules and procedures and can customize an ADR provision that Pﬁgne:
fits your needs and the complexity/size of the project. Fax:
e-mail:
Delays— How will you handle the ?nevitable delays? What is an acceptable delay? Will there (b) “Contractor’ and Notice Address:
be an extension of time and an adjustment of the contract sum for uncontrollable delays or
just an extension of time with no adjustment of the contract sum? What documentation will yrm
be required for adelay claim? When must adelay claim be presented? Phone:
Fax:
Completion Trigger — Is “Substantial Completion” or “Completion” adequately defined? e-mail:
Who makes the determination? When do warranties begin to run? (c) “Effective Date” This Contract shall be effective as of [this is usually the date
the contract was executed].
. (d) “Expiration Date” This Contract shall terminate on [this may be the Completion
[Sample Construction Contract Follows] Date or it may be a later date if the Contractor is to perform on
other projects].
(e) “Site” and Location: As identified in the Proposal or RFP. (See, Section 2.0 below)
(f) “Contract Price” As identified in the Proposal or RFP. (See, Section 2.0 below)

Section 2.0 Contract Documents. The following documents constitute the “Contract Documents”:

(a) This Part | - Annual Services/Small Project Contract;

(b) The general conditions to the Annual Services/Small Project Contract (“Part Il - General Conditions”);
(c) The specifications, plans or request for proposal (‘RFP”) (as issued by the Owner, if any);

(d) The contractor/services provider requirements provided by Owner (“Contractor Requirements”); and
(e) The proposal for the Work that is to be supplied by Contractor to the Owner (“Proposal”).

Collectively, the above referenced documents comprise the “Contract’. To the extent that this Annual
Services/Small Project Contract and any other Contract Documents (including any attached exhibits) are in direct
conflict, this Contract for Annual Services/Small Project shall be controlling.

Section 3.0 The Work. The “Work” consists of the services and/or materials to be provided by Contractor as more
particularly described in the Proposal.

Section 4.0 Term. This is a contract for the provision of services and/or materials that may be provided continuously
over the term of this Annual Services/Small Project Contract or intermittently on distinct projects. The beginning and
ending dates shall be determined as follows: (a) Work on specific projects shall commence on the “Commencement
Date” and be completed on or before the “Completion Date”, as those terms are defined in a separate Proposal that
shall be provided to Owner by Contractor; and (b) The provision of ongoing services shall commence on the Effective
Date and end on the Expiration Date of this Annual Services/Small Project Contract, as set forth above. All Work
performed by the Contractor between from the Effective Date through the Expiration Date is to be governed by the
terms and conditions of this Contract.

Section 5.0 Billing; Payment. Owner shall make payment to Contractor as set forth in Section 2.0 of the General
Conditions, unless other provisions are specifically set forth in the Proposal.

Section 6.0 Insurance. Contractor shall carry and maintain at Contractor’s cost, the insurance coverages set forth in

Section 10.0 of the General Conditions, unless other provisions are specifically set forth below. [insert any special
insurance provisions here, including any payment or performance bond requirements, E&O coverage, etc.].
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Section 7.0 Underground Obstructions; Utilities. If any excavation is to be conducted as part of the Work or if the
Work could otherwise reasonably be expected to impact existing utilities serving the Site (underground or
aboveground), Contractor shall identify and accurately locate all utilities serving the Site and Contractor assumes all
liability for any damages, including but not limited to personal injury, arising from Contractor's failure to properly
identify and protect such utilities.

Section 8.0 Confidentiality: Contractor shall ensure that any information disclosed to or obtained by Contractor in
connection with its Work under this Contract shall not be disclosed to others, in whole or in part, without the prior
written consent of Owner, and shall be used solely for the purpose for which such information was provided and for
no other purpose whatsoever.

Section 9.0 Notices. Notices to the respective parties shall be sent to the addresses set forth in Section 1.0 above
and shall be deemed to have been received: (a) on the actual date of receipt if sent by overnight courier or
registered/certified mail return receipt requested; or, (b) on the date that the receiving party provides the sending
party written confirmation of receipt of the notice if sent by facsimile. Notice by any other means shall not be deemed
to be effective notice.

Section 10.0 Execution in Counterparts. This Contract may be executed in any number of counterparts, each of
which shall be deemed to be an original, and all of which shall constitute one Contract. To facilitate execution of this
Contract, the parties may execute and exchange counterparts of the signature page to this Contract by facsimile.
Until such time as both parties are in receipt of a fully executed and complete Contract, neither party shall have any
rights or obligations towards the other party.

Section 11.0 Site Access; Scheduling. Contractor is hereby granted a limited right-of-entry to the Site for the sole
purpose of completing the Work. Access to the building, scheduling the Work and building security issues shall be
coordinated prior to commencing any Work on the Site with the Owner contact. Contractor shall be responsible for
obtaining the name and contact information of Owner’s contact person from Owner prior to commencing work. Any
keys, access cards and/or pass codes issued to Contractor for access to complete the Work pursuant to this
Agreement must be returned to Owner immediately upon completion of the Work or the earlier termination of this
Agreement. Owner reserves the right to (a) withhold final payment from Contractor until such time as all such keys,
access cards and/or pass codes have been returned; or (b) if thirty (30) days have passed since the completion of the
Work or earlier termination of this Agreement, Owner may deduct the actual cost of changing the locks or access
codes from the amount owing to Contractor.

IN WITNESS WHEREOF, the Owner and Contractor have executed this Contract as of the dates indicated

below.
OWNER: CONTRACTOR:
[contractor's correct legal name]
By: * By: *
Print Name: Print Name:
Its: Its:
Date: Date:
ATTACHMENTS:

Part Il - General Conditions to the Annual Services/Small Project Contract
A - Specifications, plans or the RFP (as issued by the Owner, if any)

B - Contractor’s Proposal

C - Nationwide Contractor/Service Provider Requirements

*NOTE: Owner and Contractor must also sign the General Conditions attached to this Contract.
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PART Il - GENERAL CONDITIONS

Section 1.0 Contract Documents. These GENERAL CONDITIONS (“General Conditions”), by and between
Nationwide Mutual Insurance Company (“Owner”) and Contractor (as identified below), are an integral part of the
“Contract Documents”, which consist of: (a) The Annual Services/Small Project Contract; (b) these General
Conditions; (c) Nationwide Contractor Requirements; and (d) the Proposal. The Contract Documents shall collectively
comprise the “Contract’. These General Conditions supersede and replace any general conditions provided by
Contractor that may be included in, or attached to, Contractor's Proposal.

Section 2.0 Contract Price; Payment. The Contract Price for the Work, as set forth in the Proposal, shall be all
inclusive and shall specifically include, but shall not be limited to: (a) all applicable taxes; (b) the cost of all licenses,
permits, approvals and inspections necessary to complete the Work; (c) any dumpster, dump fees, hauling or
disposal fees incurred by the Contractor; and (d) the cost of meeting all of the requirements set forth in the Contract.
Payment of any undisputed amounts shall be made to Contractor (a) within thirty (30) days after Owner's receipt of a
complete invoice that complies with the terms of the Proposal; or (b) otherwise pursuant to the payment schedule set
forth in the Proposal.

Section 3.0 Compliance with Laws; Hazardous Conditions; Safety Issues. The Work shall be completed in
compliance with all applicable federal, state and local laws, rules and regulations, including, but not limited to, all laws
related to the protection of human health and safety and protection of the environment (including all applicable OSHA
and EPA regulations). THE CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR DEVELOPING,
MAINTAINING AND ENFORCING COMPLIANCE WITH ALL WORKER/WORKPLACE SAFETY PROGRAMS AND
PROCEDURES REQUIRED BY LAW OR OTHERWISE NECESSARY TO COMPLETE THE WORK IN A SAFE
MANNER. Contractor shall be solely liable for any claims, fines, fees, penalties or other liabilities arising from
Contractor's failure to perform the work in a safe manner; comply with all such laws, rules or regulations; or to
effectively develop, maintain and enforce an adequate worker/workplace safety program. Contractor shall: (a) take
all necessary and appropriate actions to protect Contractor, Contractor's employees, agents, vendors,
subcontractors; Owner, Owner's property and Owner's employees, agents, vendors; and all third parties that lawfully
have access to the Premises or to public areas adjacent to the Premises, from exposure to any unsafe conditions that
may be associated with the work performed by Contractor; (b) provide Owner with immediate notice of any notices,
citations, property damage or personal injuries occurring on (or adjacent to) the Premises or that are in any way
associated with the Work; and (c) promptly notify Owner upon discovering any Hazardous Substances® or conditions
at the Premises that were not previously disclosed to Contractor by Owner.

Section 4.0 Representations and Warranties. Contractor hereby represents and warrants to Owner that: (a)
Contractor is familiar with the laws, rules, and regulations applicable to the Work; (b) Contractor has thoroughly
reviewed the Contract Documents and has obtained in writing, from Owner, clarification of any terms or conditions
contained therein that Contractor found to be in conflict, in error, inconsistent or unclear; (c) Contractor has inspected
the premises where the Work will be performed (the “Site”) and found existing site conditions to be consistent with the
Work described and the Contract Documents; (d) Contractor is sufficiently experienced with the Work to be
performed and shall supply a sufficient number of qualified personnel (certified and licensed as required by any
applicable law, rule or regulation) necessary to complete the Work as provided herein; and (e) Contractor is not, and
Contractor is not engaged in this transaction on behalf of, a person or entity with which Owner is prohibited from
doing business pursuant to any law, regulation or executive order pertaining to national security (“National Security
Laws") 4 and Contractor has not violated and, to the best of Contractor's knowledge Contractor is not under
investigation for, the violation of any Laws pertaining to money laundering, as those Laws are more particularly
described in the footnote below.

2 As used herein, the term “Hazardous Substances” shall have the same meaning as set forth in §101(14) of the
Comprehensive Environmental Response Compensation and Liability Act (“CERCLA”") as amended and shall also
include: (a) “Pollutants” and “Contaminants” as defined by the CERCLA; (b) substances defined as “Toxic” by the
Toxic Substances Control Act (“TSCA”) and, (c) petroleum, petroleum by-products and its constituents.

4 “National Security Laws”, as referenced above, shall specifically include, but shall not limited to, the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and obstruct Terrorism Act of 2001,
Pub. L. No. 107-56 (aka, the USA Patriot Act); Executive Order 13224; the Bank Secrecy Act, 31 U.S.C. Section
5311 et. seq.; the Trading with the Enemy Act, 50 U.S.C. App. Section 1 et seq.; the International Emergency
Economic Powers Act, 50 U.S.C. Section 1701 et. seq.; sanctions and regulations promulgated pursuant thereto by
the Office of Foreign Assets Control (“OFAC”), as well as laws related to the prevention and detection of money
laundering in 18 U.S.C Sections 1956 and 1957.
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Section 5.0 Permits; Notices. Contractor has obtained (or prior to commencing any Work, will obtain) all of the
licenses, permits, approvals and inspections necessary (if any) to complete the Work and the cost of all such
licenses, permits, approvals and inspections are included in the cost of the Work.

Section 6.0 Standard of Care. The Work to be performed by Contractor under this Contract shall, at a minimum,
meet all professional and/or trade standards applicable to Contractor and/or the Work being performed by Contractor.
Contractor shall perform all Work under this Contract in a manner that is consistent with the skill, competence and
knowledge customarily exercised by similarly experienced and qualified Contractors performing similar Work in the
locality where the Site is located.

Section 7.0 Labor, Tools and Equipment. Contractor shall supply all of the services, labor, tools, equipment,
transportation and materials necessary to complete the Work in a timely and efficient manner.

Section 8.0 Site Conditions. Contractor shall maintain the Site in a clean, neat and orderly condition at all times;
clean-up the Site at the end of each work day; and promptly remove all debris, trash or waste generated during
performance of the Work upon completion of the Work. All such debris, trash or waste shall be transported and
disposed of at a disposal or recycling facility that is specifically authorized by the applicable governmental authority to
accept the type of debris, trash or waste being deposited. Contractor shall provide Owner with dump receipts or
other evidence demonstrating the final disposition of all debris, trash or waste generated during performance of the
Work. Any costs incurred by Owner in cleaning-up the Site (either on a daily basis or upon completion of the Work)
will be billed to Contractor and shall, at Owner’s election, be payable immediately upon Contractor’'s receipt of a
statement therefore or the cost incurred by Owner may be deducted from any future payments due to Contractor.

Section 9.0 Insurance. Contractor shall carry and maintain at its own cost, with insurance companies that are rated
“A” or better by A.M. Best's insurance rating service, all necessary liability insurance for damages caused or
contributed to by Contractor and insuring Contractor against claims that arise from or that are otherwise related to the
work performed, or materials provided, by Contractor. Minimum insurance coverages, which shall not be construed
as a limit on Contractor’s liability, are set forth below:

(a) Workers' Compensation insurance to the full extent required by applicable state or federal laws;
(b) Employer’s Liability insurance of not less than $1,000,000.00;
(c) Commercial General Liability (“CGL") insurance, including Contractual Liability, Public Liability

coverage and satisfying the provisions of subparagraphs (i) and (i) below, of not less than
$2,000,000.00 each occurrence and $2,000,000.00 in the aggregate.

i. The CGL policy shall also cover liability arising from premises-operations, independent
contractors, products-completed operations (maintained for at least 2 years following final
completion of the Work/Services provided under the Contract), personal injury and liability under
an insured contract (including the tort liability of another assumed in a business contract).

ii. ~ Contractor's insurance shall apply as primary insurance with respect to any other insurance or
self-insurance programs carried by any indemnities. If any additional insured has other
insurance that is applicable to the loss, such other insurance shall be on an excess or
contingent basis.

(d) Comprehensive Auto Liability: a combined single limit of not less than $2,000,000 on all owned
or leased vehicles used in connection with the Project (if any).

All of the aforesaid insurance (except the Worker's Compensation Insurance and Employer’s Liability Insurance)
shall be written in the name of Contractor and shall name Owner as an additional insured. All such policies shall
be underwritten with deductibles and in a form that shall be subject to Owner's approval. The certificates of
insurance shall contain a provision that the policies will not be canceled or the coverage materially changed
without 30 days’ prior written notice to the Owner.

CONTRACTOR MUST PROVIDE OWNER WITH CERTIFICATES OF INSURANCE PRIOR TO COMMENCING
ANY WORK AND UPON ANY POLICY RENEWAL OCCURING DURING THE TERM OF THE CONTRACT.

Section 10.0 Indemnification. Contractor hereby agrees to indemnify and hold Owner harmless from and against
any and all claims, damages, losses and expenses (including, but not limited to reasonable attorneys fees) that arise
out of Contractor's performance of the Work, to the extent that such claims result, directly or indirectly, in whole or in
part, from the acts, errors or omissions of Contractor, Contractor's employees, Contractor’s agents or a subcontractor
working for or under Contractor. The indemnification provisions of this Section 11.0 shall survive the expiration or
earlier termination of this Contract.

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Section 11.0 Warranty. For a period of one (1) year from the date of completion (being defined as the date that all
punch-list items have been completed), Contractor warrants to Owner (a) that all materials and/or equipment
furnished under the Contract will be of good quality and new unless specifically required or otherwise permitted by the
Contract; (b) that the Work will be free from defects not inherent in the quality required or permitted, and (c) that the
Work will conform with the requirements of the Contract. Work not conforming to these requirements, including
substitutions not properly approved and authorized, may be considered defective. Contractor's warranty excludes any
damage or defect caused by abuse; modifications not executed by the Contractor; improper or insufficient
maintenance; improper operation; or normal wear and tear sustained under normal usage.

Section 12.0 Termination. Owner may terminate this Contract upon three (3) days written notice to Contractor (the
third day after Contractor’s receipt of the notice of termination shall be the “Date of Termination”). In the event of
termination, Contractor shall be paid for all Work performed through the Date of Termination.

Section 13.0 Waiver of Jury Trial. The parties hereby mutually waive any rights which either may have to trial by
jury in any action, proceeding or counterclaim brought by one party against the other on any matter whatsoever
arising out of or in any way connected with this Contract, the relationship of the parties, the Work or the Site, for any
liability, claim, injury, loss or damage to persons or property.

Section 14.0 Subcontractors. All subcontractors must be approved in advance by Owner. All subcontracts shall
include a copy of these General Conditions as well as subcontractor's express, written representation that
subcontractor has reviewed, and agrees to comply with, these General Conditions.

Section 15.0 Miscellaneous. (a) This Contract represents the entire agreement between the parties and
supersedes any prior negotiations, representations or agreements, either written or oral; (b) This Contract may only
be modified by means of a written instrument signed by both parties; (c) Any terms or conditions set forth herein that
are determined to be void, illegal or unenforceable, shall be severed from this Contract and the remainder of the
Contract shall remain in full force and effect; (d) This Contract is not assignable in whole or in part by Contractor
without Owner’s prior written consent; (e) This Contract shall be construed according to the laws of the state where
the Site is located; (f) Time is of the essence in the performance of all obligations under this Contract; (g) Any time
periods provided herein shall be measured in calendar days; (h) Any capitalized terms that are not defined herein
shall have the same meaning as set forth in the Annual Services/Small Project Contract.

Agreed to by:

OWNER: CONTRACTOR:

By: By:
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Commercial L eases
Key Risk Management Provisions Checklist

Commercial General Liability (CGL)

CHECKLISTS Limits

Deductibles

Extent of Coverage

Additional Insured (Who pays deductible?)

Contractual Liability

Primary Coverage

Waiver of Subrogation

Property Insurance
Limits
Deductibles
Extent of Coverage
Additional Insured (Who pays deductible?)
Contractua Liability
Primary Coverage
Waiver of Subrogation

Indemnification
Landlord (LL)
Tenant (T)
Negligence
Extent of Indemnification (Who? What? Where?)

Compliance w/ Laws

Does LL represent compliance at commencement?

Does LL represent that compliance will be maintained throughout the term?

Compliance w/ “All laws now in effect and as adopted or amended in the future”?
Environmental (Mold?)
ADA

What are T's remedies for LL’ s failure to comply?

Does T represent that compliance will be maintained throughout the term?
Environmental (Mold?)
ADA

What are T's remedies for LL' s failure to comply?

Patriot Act compliance.

Environmental
Does LL represent compliance at commencement?
Does LL represent that compliance will be maintained throughout the term?
Compliance w/ “All laws now in effect and as adopted or amended in the future”?
How is mold addressed?
What are T's remedies for LL’s failure to comply?
Does T represent that compliance will be maintained throughout the term?
What are T's remedies for LL' s failure to comply?
Do other T's use hazardous substances?
Does T use hazardous substances in the ordinary course of business?
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Indemnification
LL
T
Does LL indemnify T for “third party” releases (other T's or off-site)?
What is the clean-up standard (how clean is clean?)?
Who controls the clean-up?

Destruction; Condemnation

LL’s obligation to rebuild.
Time frame for reconstruction.
Rent Abatement for T?
Base Rent
Other Costs
Termination Rights
Arerepair/rebuild obligations tied to receipt of insurance proceeds?
Does LL’slender control insurance proceeds?
Does T have any rights to condemnation proceeds?

Default; Remedies

Notice Requirements

Opportunity to Cure

T's Self-Help Remedies

Rent Set-Off Rights

Termination Rights

Do T'sremedies conflict with LL’s mortgage?
Monetary v. Non-Monetary Defaults

T's obligations following termination.

LL’s obligations following termination.

Holdover

What are T's cost in event of holdover?

LL’'s Remedies

Consequential Damages

Exception for ongoing, good-faith negotiations?

USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

Real Estate Financing
Key Risk Management Provisions Checklist

(Note; Mortgage)

Defaults, Remedies

Notice Requirements

Opportunity to Cure

Monetary v. Non-Monetary Defaults

Lender’s Remedies
Acceleration
Foreclosure
Default Interest
Appt. of Receiver
Default Interest
Prepayment Premium

Commercial General Liability (CGL) Insurance
Limits
Deductibles
Extent of Coverage
Additional Insured
Contractual Liability
Underwriter Requirements/Qualifications

Property Insurance
Limits
Deductibles
Extent of Coverage
Flood
Earthquake
Terrorism
Environmental
Additiona Insured
Contractua Liability
Underwriter Requirements/Qualifications
Control of Insurance Proceeds

Escrow Accounts
Taxes; Assessments.
Insurance
Tenant Improvements
Maintenance
Interest on Escrow Funds
T'sright to withdraw funds.

Maintenance; Environmental
Environmental Indemnifications
Survival of Indemnity
Release of Indemnity
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Non-Recour se Provisions; Carve-Outs Project Design & Construction

Non-Recourse Provision Key Risk Management Provisions Checklist
Isthere aguaranty?

What are guarantor’ s obligations/liabilities? Design Professional (“ DP”) Contract

Arethere provisions for the release of the guaranty? Scope of Work
What are the non-recourse “ carve-outs’? Design Only

Who isliable? Review Pay Requests

Survival of carve-outs. Contract Administration

Physical Inspections
Resolve Contractor/Owner Disputes
Professional Liability or E& O Insurance
Payment Procedures; Schedule
Lump sum/Hourly/Percentage of Construction Cost
Schedule of Values
Reimbursable Costs (multiplier?)
When is payment due (contract phases)?
Defaults; Remedies
Owner’s Remedies
What is DP entitled to recover after termination?
What are Owner’ ’DP’ s obligations after termination?
Who owns (and has the right to future use of) the design documents?

Contract for Construction
Defaults, Remedies
Notice Requirements
Opportunity to Cure
Owner’s Remedies
Termination
Withhold Payment
Wheat is Contractor entitled to recover after termination?
What are Owner’s obligations after termination?
Surety Notice Requirements

Commercial General Liability (CGL) Insurance
Limits
Deductibles
Extent of Coverage
Additional Insured
Contractual Liability
Primary Coverage
Underwriter Requirements

Property Insurance
Limits
Deductibles
Extent of Coverage
Additional Insured
Primary Coverage
Builder's Risk (who provides?)
Materialsin Transit
Materials Stored Off-Site
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Payment/Per for mance Bond Requirements

Indemnification
Owner
Contractor
DP
Negligence
Extent of Indemnification (Who? What? Where?)

Change Order Requirements
Any changes in work permitted w/o a written change order?
Who has authority to sign a CO?

Delays
Are “uncontrollable” or force majeure delays defined?
Wheat are the documentation requirements for a delay?
Extension in contract time; cost increase; or both?

Payment Procedures; Schedule
Contractor submittal requirements for pay requests.
Information/detail required.
Contractor’s reps & warranties for pay request (payment of subs).
Payment Schedule
Isfinal payment due upon “ Substantial Completion” or “Completion”?
Who reviews pay requests?
Approval period for pay requests.
How are disputes over pay requests handled?
Witholding/Retainage
Lien Waivers

Completion Trigger
|s“Substantial Completion” and/or “ Completion” adequately defined?
Who makes the determination?
Inspections
Punchlist Provisions
When do warranties begin to run?
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