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Faculty Biographies 
 

Charles E. Garner II 
 
Charles E. Garner II is principal, investment and development for CIM in Bethesda, Maryland. He 
is responsible for CIM's investment activities in the eastern United States and is a member of CIM's 
investment committee and asset management committee. His responsibilities include sourcing and 
structuring investments, managing joint venture relationships and overseeing value creation 
strategies, project operations, and dispositions. He joined CIM after working closely with CIM in 
various capacities, including originating Federal Realty's partnership with CIM and managing that 
relationship for Federal Realty.  
 
Mr. Garner has 18 years of real estate experience and has been involved in over $1.5 billion of real 
estate transactions including the acquisition, joint venture investment, disposition and equity, and 
debt financing of more than 100 properties nationwide. Prior to joining CIM, Mr. Garner was 
senior vice president with Walker & Dunlop, vice president, acquisitions with Federal Realty 
Investment Trust, vice president and treasurer with The Stout & Teague Companies and began his 
career as a CPA in the Washington, DC office of PricewaterhouseCoopers. 
 
Mr. Garner holds a B.S. degree from Tulane University's A.B. Freeman School of Business. 
 
 
Daniel L. Goodkin 
 
Dan Goodkin is the principal, general counsel of CIM Group, Inc. in Hollywood, California. He is 
responsible for, among other things, overseeing the company's legal/risk management issues, 
including, advising the company on the structuring of its investments, drafting the company's 
contracts as to their allocation of risk between CIM and its affiliates, borrowers, partners, tenants, 
licensees, vendors, professional service providers, and contractors, and developing the company's 
policies and procedures. Mr. Goodkin is also responsible for negotiating with the company's insurers 
and obtaining coverage and policies that properly reflect the company's risk. 
 
Prior to joining the CIM as a principal, Mr. Goodkin was a real estate and construction litigator 
and trial attorney and was the chair of his firm's real estate and construction litigation department. 
As part of his practice, he litigated cases on such varied topics such as real estate finance, 
partnership, construction, homeowner association, broker, and landlord-tenant disputes. Mr. 
Goodkin was previously voted one of Southern California's super lawyers in the real estate section of 
Los Angeles Magazine. 
 
Mr. Goodkin is a member of the executive committee and current editor of the Real Property 
Review of the real estate section of the Los Angeles County Bar Association. Mr. Goodkin has also 
presented multiple seminars in his area of expertise for other real estate and construction 
practitioners and trade groups. 
 
Mr. Goodkin received his BA in Economics from the University of California Los Angeles and 
received his JD from Loyola Marymount University. 
 
 

Philip W. Lee 
 
Philip W. Lee is senior counsel for Nationwide Insurance in Columbus, Ohio. His responsibilities 
include advising various Nationwide business units and affiliates on a wide range of legal issues 
related to facilities management and real estate investments, including commercial mortgage loans, 
loan work-outs and foreclosures, real estate sales and acquisitions, leasing, construction, and 
environmental issues. 
 
Prior to joining Nationwide, Mr. Lee was an associate with the law firm of Thompson Hine LLP, in 
Columbus, Ohio, where his practice focused on environmental law, zoning, and commercial real 
estate transactions. Before becoming an attorney, he was the founder and president of SiteScan, Inc., 
an environmental consulting company. 
 
Mr. Lee is a former member of the board of directors of the Central Ohio chapter of the National 
Association of Industrial and Office Properties (NAIOP) and is currently an adjunct professor at 
Columbus State Community College where he has taught both environmental law and general real 
estate law. He is a co-author of Environmental Due Diligence for Commercial Lenders a reference 
book that was first published by Warren Gorham & Lamont in 1996. 
 
Mr. Lee received a B.S. from Ohio University in Athens, Ohio and his law degree from the Capital 
University Law School in Columbus, Ohio. 
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907 & Managing Real Estate Risk

Daniel Goodkin
Philip Lee

Charles Garner
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Acquisitions & Dispositions
Key Clauses

Confidentiality Agreements, Letters of Intent, Exclusive
Negotiation Agreements, Pre-Negotiation Agreements

Purchase Price, Terms & Timing of when to go “Hard”

Representations and Warranties (Property vs. Entity)

Due Diligence Period & Purpose (Free Look or to Confirm
Specifics)

Conditions Precedent to Closing

Termination Rights

Default Remedies (Liquidated Damages vs Specific Performance)

Assumption of Occurrences/Assignment of Insurance Policies

Assignment of Contracts relating to Construction
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You may also want to include this language
in your LOI.

___________ expressly reserves the right, at
its sole discretion, to reject any or all
expressions of interest or offers with respect to
the Proposed Transaction and/or to terminate
discussions with any person at any time, with
or without notice and there is no obligation on
behalf of CIM to negotiate and/or to negotiate
in good faith whatsoever.

ACC’s 2005 Annual Meeting: Legal Underdog to Corporate
Superhero—Using Compliance for a Competitive Advantage October 17-19, Marriott Wardman Park Hotel

  If our proposals as set forth above are acceptable to you, we would
appreciate your signature on the enclosed copy of this letter indicating that
you are in accord.  At such time as you have signed this letter, we will
proceed to prepare a draft Purchase Agreement embodying the terms hereof;
however, this letter should not be construed by you as an offer to purchase or
a binding agreement for the sale of the Property.  Rather, it is an expression of
our current interest in purchasing the Property in accordance with the terms
and conditions set forth above.  Any actions taken and expenses incurred prior
to entering into a Purchase Agreement are taken at a party's own risk, and will
not be deemed to evidence the existence of a contract, nor shall they give rise
to any claim against the other, including without limitation any claim for
reimbursement of such expenses.  The parties each expressly assume the risk
that during any negotiation they may incur fees and/or expenses, or that they
may forego other business opportunities or transactions, as a result of the
transaction contemplated herein.  The fact that they may incur such expenses,
and/or forego such opportunities, shall not, under any circumstances, give rise
to a claim against the other, nor shall this letter or any other conduct of Buyer
constitute any form of estoppel to require, or commitment to include, within
the Purchase Agreement, any provisions herein.
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Termination Clause
This Agreement shall terminate automatically and without fee or penalty (a) upon a sale
of the entire Property, (b) upon any termination of the Developer’s Affiliate as the
Operating Member under the Operating Agreement, or (c) upon the consummation of
any Buy-Sell in which Managing Member is the Purchasing Member.  Owner shall have
the further right, by written notice to Developer, to terminate this Agreement, without
fee or penalty (x) for Cause, (y) at any time after the 3rd anniversary of the date of this
Agreement or (z) should Developer fail, based on Developer’s breach of an express
covenant of this Agreement (and therefore not as a result of any violation of the DDA as
of the date of this Agreement), to achieve any of the deadlines set forth in the DDA for
the Block 3 Site not later than that date which Owner reasonably determines is
necessary to permit Owner sufficient time to remedy such failure and achieve the
progress milestone in timely fashion, upon no less than thirty (30) days’ prior written
notice to Developer, which termination shall be effective as of the date set forth in any
notice of termination delivered to Developer.  Developer shall have the right, by written
notice to Owner, to terminate this Agreement, without fee or penalty upon any material
breach of this Agreement by Owner (provided that such breach is not the result of any
breach of the Operating Agreement by the Operating Member), upon no less than thirty
(30) days’ prior written notice to Owner, which termination shall be effective as of the
date set forth in any notice of termination delivered to Owner.  No such terminations
shall affect the right of either party to exercise all rights and remedies provided under
Applicable Law, including the right, if applicable, to seek damages from the other party
after a termination based on any breach of this Agreement.
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Termination (continued)
1.1.1          Final Accounting.
  Within sixty (60) days of the termination of this Agreement (the
“Post-Termination Period”), Developer shall be obligated to deliver
to Owner a final accounting, which shall cover the period from the
date of this Agreement to the termination date (and which shall
specifically identify any and all expenses which have been incurred in
connection with the Project as of the date thereof but which have yet
to be paid); provided, however, that if such termination date shall be a
date other than the last day of a calendar month, the final accounting
shall be prepared as of the last day of the month in which such
termination occurs.  The final accounting shall be audited by a
consultant retained by Owner in accordance with Section 6.19 below.
1.2               General Assistance.
During the Post-Termination Period, Developer shall otherwise assist
Owner and any other person designated by Owner in any manner
which Owner shall reasonably require to become familiar with the
Project and all matters relating thereto.
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Assignment of Contracts
    "It is established that a provision in a contract or a rule of law

against assignment does not preclude the assignment of money
due or to become due under the contract [citations] or of money
damages for the breach of the contract." (Trubowitch v. Riverbank
Canning Co. (1947) 30 Cal.2d335, 339-340 [182 P.2d 182].)
Cases and commentators have applied this principle to the
assignment of benefits under an insurance policy. (See Westoil
Terminals Co. v. Harbor Ins. Co. (1999) 73 Cal.App.4th.634, 641
[86 Cal.Rptr.2d 636]; Quemetco, supra, 24 Cal.App.4th at p. 502;
Greco v. Oregon Mut. Fire Ins. Co., supra, "191 Cal.App.2d at p.
682; Croskey et al., Cal. Practice Guide: Insurance Litigation (The
Rutter Group 2002) ¶ 7.431, p. 7A-114
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Assignment of Insurance
Indemnities.  Seller hereby agrees to indemnify, protect, defend and
hold harmless Buyer from and against any and all claims, liabilities,
losses, costs, damages, or expenses (including, without limitation,
reasonable attorneys’ fees and costs) arising out of or resulting from
any occurrence, or any breach or default by landlord under the terms
of the Tenant Leases first arising, prior to the Effective Date.  Buyer
hereby agrees to indemnify, protect, defend and hold harmless Seller
from and against any and all claims, liabilities, losses, costs, damages
or expenses (including, without limitation, reasonable attorney’s fees
and costs) arising out of or resulting from any occurrence, or any
breach or default by Buyer under the terms of the Tenant Leases first
arising, on or after the Effective Date.
Assumption.  With respect to the Tenant Leases and the obligations
of the Landlord thereunder, Buyer hereby assumes the obligations of
the Landlord under the Tenant Leases with respect to those acts,
omissions and circumstances first occurring after the Effective Date.

ACC's 2005 ANNUAL MEETING USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 6



ACC’s 2005 Annual Meeting: Legal Underdog to Corporate
Superhero—Using Compliance for a Competitive Advantage October 17-19, Marriott Wardman Park Hotel

Development/Entitlement/Costs
Key Clauses

Duties and scope of work
The term & termination rights
Type and amount of personnel and services to be performed,
including the hiring of consultants
The hiring of the entitlement team
Working with the redevelopment agency
Obtaining permits
Construction management
Inspection/reporting
Sale of units
Quality control
Scope of authority
Provisions related to fees
Cost overruns and audit rights

Development Member’s Position
Managing Member’s Position
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Finance/Loans
Key Risk Management Clauses In Commercial Mortgage Loans

Defaults & Remedies
Property Insurance
Escrow Accounts
Indemnities
Non-Recourse Provisions & Carve-Outs

Lender’s Position
Maintain the Collateral
Make Payments on Time
Keep the Collateral Adequately Insured

Borrower’s Position
Get Notice of Defaults & Opportunity to Cure
Non-Recourse w/No Carve-Outs
Flexibility in Leasing
Prompt Responses from Lender

ACC's 2005 ANNUAL MEETING USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 7



ACC’s 2005 Annual Meeting: Legal Underdog to Corporate
Superhero—Using Compliance for a Competitive Advantage October 17-19, Marriott Wardman Park Hotel

Design/Construction
Key Risk Management Provisions In Design & Construction Contracts

Insurance & Bonding
Default & Termination
Payment Schedule
Delays
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Insurance & Bonding
Property Insurance

Liability Insurance

Errors & Omissions Insurance

Builders Risk Insurance

Payment Bonds

Performance Bonds
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Default & Termination
What constitutes a default?

How do you declare a default?

How long does it take to terminate the contract?

Can the owner terminate the contract w/o cause?

If the owner terminates the contract, what is the contractor entitled to?
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Payment Schedule
When is payment made?

How is pay requested?

What information is required in the pay request?

What if there is a pay dispute?

What if a pay request is late?
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Delays
What is a justifiable delay?

Will there be an adjustment in the contract sum?

Will there be an extension of time?

How will delays be documented?
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Commercial Leasing
Key Risk Management Clauses In Commercial Loan Documents

Insurance

Indemnification

Other Important Risk Management Provisions:

Compliance w/Laws

Environmental Issues

Destruction & Condemnation

Default & Remedies

Holdover
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Insurance Provisions

Landlord
LL wants to insure LL’s real
property from any damage
(casualty) and to be protected from
liability arising from any event (an
act or omission), wherever it
occurs (on the leased premises or
elsewhere in the building or in
common areas).  LL does not want
to insure T’s property or protect T
from any liability.

Tenant
T only wants to insure T’s
personal property (and
possibly TI paid for by T)
from any casualty and to be
protected from liability arising
out of any event that occurs on
the leased premises.  T does
not want to insure LL’s
property and T wants to be
protected from liabilities
arising from events that occur
anywhere other than on the
leased premises.
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Indemnification
What is it?

A promise to reimburse another for a loss suffered because of a third party’s
act.

An indemnification from an insolvent company is worthless.

Both parties would like to be indemnified for everything and provide no
indemnification in return.

Neither party should have to indemnify the other for the negligent or criminal
acts or omissions of the other party, its employees, agents or contractors.

Resolution:

LL should indemnify T from those liabilities over which LL has control and
that are insured against (or that LL should be insured against). T should
indemnify LL from those liabilities over which T has control and that are
insured against (or that T should be insured against).
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Compliance w/Laws
Who is responsible for complying with which laws?

Could LL or T incur liability due to the other party’s failure to comply
with applicable laws?

Representation or indemnification?

ADA – Who is responsible for making the leased premises ADA
compliant?  What about the common areas?  Is this cost passed through as
an operating expense or is it a capital improvement?
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Environmental Issues
Are there pre-existing environmental concerns?

Could T be held liable for preexisting contamination?

What is the LL’s remedy if a T contaminates LL’s property?

What is the real risk? To the T?  To the LL?
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Destruction & Condemnation
If the building burns down, is destroyed in an earthquake or is taken by
eminent domain, what are the continuing obligations of LL and T under the
lease?

As the T, can you terminate your lease?

Is there an abatement of rent?

Does the LL have to rebuild?

How long does the LL have to rebuild?
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Default & Remedies

If a really serious problem arises with the premises, with a T or with a LL,
what can you do about it?

Is legal action your only recourse or do you have any practical remedies?

T’s remedies are important, but often very limited.

Mortgage restrictions.
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Holdover
Your current lease expires, but construction of your new premises is not
completed.  Can you holdover in your current space?

What’s it going to cost?

What are the risks?

If you don’t negotiate a holdover provision in your lease at commencement,
you are at the LL’s mercy.

From the LL’s perspective, you want to be able to recover damages if a
prospective tenant is lost when an existing tenant holds over or to be able to
proceed with a legal eviction if a quality tenant is waiting to occupy the space.
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Shifting Risk
Claims/Litigation waterfall

Identify what types of claims by investors, third parties, and entities in
privity of contract.

Indemnity
Vicarious liability
Liability for other’s negligence
Shared liability

Exculpation/Limits of Liability
Waiver
Limitation of remedies
Limitation of damages

Insurance
Professional liability
General liability
EPLI
Waiver of Subrogation
Additional Insured Endorsements
Preserving the Shifting of Risk with Policies and Procedures
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Potential Email Notice:  If any _____entity,
whether as equity investor or lender, and any
recipient of this communication have any
contractual relationship, whether pursuant to a
letter of intent, limited liability operating
agreement, limited partnership agreement, loan
documents or otherwise, then this communication
is made in furtherance of that relationship and in
accordance with such documentation and shall
not be deemed to modify or amend the foregoing.
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Potential Advice to Clients or
Employees:    Use the word “approve” or
“consent” when you are corresponding with
______ about such matters.  For example:
“_____, please be advised that ____
approves your __________ to begin the
_____ for ____________”, rather than
“____, let’s get going with ______. . .”
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Practical Advice Dealing with Principals &
other Business Representatives

Know who you’re dealing with—A good
reputation goes a long way (as does a bad one)

Good professional assistance with relevant
experience (legal, business, environmental,
engineering, financial, etc.)—see the big picture,
know the goals and what is important, and be a
“deal” lawyer

Try to be a “revenue item”

Come with a well thought out game plan and
make recommendations and/or decisions
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Practical Advice Dealing with Principals &
other Business Representatives (continued)

Try to be proactive in educating business
people in terms of litigation risks—the law
is not black and white

Keep the transaction structure simple (if at
all possible)

Know their objectives (and make yours
known)

Think REPEAT BUSINESS!
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Question & Answers
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COMMERCIAL LEASING 

Key Risk Management Clauses In Commercial Leases: 

• Insurance 
• Indemnification 
• Compliance w/Laws 
• Environmental Issues 
• Destruction & Condemnation  
• Default & Remedies  
• Holdover  

Insurance

Landlord:  LL will obtain “All Risk” property insurance to insure LL’s real property from any 
damage (casualty) and Commercial General Liability (CGL) insurance to protect LL from 
liability arising from any event occurring on the leased premises, elsewhere in the building or in 
common areas.  LL also wants T to insure T’s personal property (and possibly TI paid for by T) 
and obtain CGL to protect T (and LL, as an additional insured) from any liability arising from 
events occurring on the leased premises. 

Tenant:  T only wants to insure T’s personal property (and possibly TI paid for by T) from any 
casualty and to be protected from liability arising out of any event that occurs on the leased 
premises.  T does not want to insure LL’s property or protect LL from liability arising from 
events that occur anywhere other than on the leased premises.  T wants LL to protect T from 
liabilities arising from events that occur anywhere other than on the leased premises. 

Sample Insurance Provision: 

Insurance. 

(a) Landlord agrees to carry and maintain the following insurance during the Term:   

(i) Special form [or “All Risk”] property insurance on the Building and the 
Building Complex [or similar terms defined in the lease], and all Tenant 
Improvements paid for by Landlord for the full replacement cost;  

(ii) Commercial general liability insurance against claims for property 
damage, personal injury and contractual liability, arising from events 
occurring in, on or about the Building or the Building Complex (excluding 
the Premises), with a combined single limit [as opposed to per occurrence 
or in the aggregate] of not less than Two Million Dollars ($2,000,000); 
and

(iii)Worker’s compensation insurance, covering Landlord’s employees, in 
amounts required by law. 
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 All such insurance shall be procured from an insurance company or companies 
rated “A” or better by A.M. Best’s and authorized to do business in the State 
where the Premises are located.  All such policies (except worker’s compensation) 
shall name Tenant as an additional insured, and Landlord shall make a good faith 
effort to provide Tenant with thirty (30) days written notice (or otherwise, as soon 
as possible) prior to cancellation or material alteration of any such policy.  To the 
extent permitted by applicable law, all insurance maintained by Landlord shall be 
primary to any insurance provided by Tenant (as to coverage required to be 
maintained by Landlord).  If requested in writing, Landlord shall provide 
certificate(s) of such insurance to Tenant upon commencement of the Term and as 
soon as possible upon any renewals.   

(b) Tenant agrees to carry and maintain the following insurance, at its own cost 
 during the Term: 

(i) Special form [or “All Risk”] property insurance on Tenant’s property and 
the contents of the Premises, including Tenant Improvements paid for by 
Tenant, for the full replacement cost; 

(ii) Commercial general liability insurance, including coverage for property 
damage, personal injury and contractual liability, arising from events 
occurring in, on or about the Premises, with a combined single limit of not 
less than Two Million Dollars ($2,000,000); 

(iii)Workers’ compensation insurance, covering Tenant’s employees, in 
amounts required by law. 

All such insurance shall be procured from an insurance company or companies 
rated “A” or better by A.M. Best’s and authorized to do business in the State 
where the Premises are located.  All such policies (except worker’s compensation) 
shall name Landlord as an additional insured, and Tenant shall make a good faith 
effort to provide Landlord with thirty (30) days written notice (or otherwise, as 
soon as possible) prior to cancellation or material alteration of any such policy.  
To the extent permitted by applicable law, all insurance maintained by Tenant 
shall be primary to any insurance provided by Landlord (as to coverage required 
to be maintained by Landlord).  If requested in writing, Tenant shall provide 
certificate(s) of such insurance to Landlord upon commencement of the Term and 
as soon as possible upon any renewal.     

(c) Each party agrees to use its best efforts (but without being obligated to incur any 
additional expense) to include in each of the insurance policies required above, a 
waiver of the insurer’s right of subrogation against the other party, or if such 
waiver should be unobtainable or unenforceable:  (i) an express agreement that 
such policy shall not be invalidated if the insured waives the right of recovery 
against any party responsible for a casualty covered by the policy before casualty; 
or (ii) any other form of permission for the release of the other party. 
Notwithstanding the foregoing and to the extent permitted by said insurance 
policies, each party hereby releases the other party with respect to any claim 
(including a claim for negligence or indemnity) which it might otherwise have 
against the other party for loss, damage or destruction with respect to its property 

(including the Building, the Building Complex, the Premises, and rental value or 
business interruption) occurring during the Term, or Renewal Term, if applicable, 
of this Lease, to the extent to which it is insured (or required to be insured) under 
this Lease. 

Indemnification

Definition: A promise to reimburse another for a loss suffered because of a third party’s act. 

Sample Indemnification Provision: 

Damage to Property, Injury to Person.

(a) Tenant, for itself and its legal representatives, successors and assigns, as a 
material part of the consideration to be rendered to Landlord under this Lease, 
hereby indemnifies and agrees to defend and hold harmless Landlord, its 
members, and their agents, employees, affiliates, contractors, legal 
representatives, successors and assigns, from any and all claims of liability for 
any injury or damage to any person or property whatsoever occurring: (i) on or in 
the Premises; and (ii) in, on or about the Building, the Building Complex or any 
part thereof, but only to the extent such injury or damage is caused by, arises out 
of or results from the [gross negligence? Be careful in asking for this, it works 
both ways!] negligence of Tenant, any of Tenant’s agents, contractors, 
employees, licensees or invitees or from any breach or default in the performance 
of any obligation on Tenant’s part to be performed under the terms of this Lease. 
Such indemnities shall include by way of example, but not limitation, all costs, 
reasonable attorneys’ fees, expenses and liabilities incurred in or about any such 
claim, action or proceeding. 

(b) Landlord, for itself and its legal representatives, successors and assigns, as a 
material part of the consideration to be rendered to Tenant under this Lease, 
hereby indemnifies and agrees to defend and hold harmless Tenant, its agents, 
employees, affiliates, contractors, and legal representatives, successors and 
assigns, from any and all claims of liability for any injury or damage to any 
person or property whatsoever occurring: (i) in, on or about the Building, the 
Building Complex or any part thereof (excluding the Premises) ; and (ii) on or in 
the Premises, but only to the extent such injury or damage is caused by the [gross 
negligence?] negligence of Landlord, its agents, contractors, employees, licensees 
or invitees or from any breach or default in the performance of any obligation on 
Landlord’s part to be performed under the terms of this Lease.  Such indemnities 
shall include by way of example, but not limitation, all costs, reasonable 
attorneys’ fees, expenses and liabilities incurred in or about any such claim, action 
or proceeding. 
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Compliance With Laws

Although both LL and T want each other to comply with all applicable laws for obvious reasons, 
it is even more important to designate who is responsible (at least under the lease) for 
compliance with certain laws such as the ADA or environmental laws that could impose 
significant liabilities on one or both parties.  LLs will usually resist representing that the 
premises (or the entire project) are in compliance with “all applicable laws”, but Ts should try 
very hard to get this representation.   

A possible compromise is for the T to obtain an indemnification (without the representation of 
compliance) for any non-compliance for which LL agrees to accept responsibility.  Keep in mind 
that a representation of compliance, the allocation of liability for compliance in a lease, or an 
indemnification for damages arising from noncompliance, does not mean that the other party (or 
both T and LL) are not legally liable for compliance. 

Sample Compliance with Laws Provision: 

Compliance with Laws. 

(a) Landlord’s Compliance.  Landlord represents and warrants that to the best of 
Landlord’s knowledge, the Premises, Building Complex, Project Common Area(s) and 
tenant improvements installed by Landlord are, [Tenant clause: and throughout the 
term of this Lease shall be maintained], in substantial compliance with all 
“Applicable Laws”1.  In the event that Landlord is found to be in breach of this 
representation or warranty, Landlord shall, at Landlord’s expense, promptly take all 
actions necessary to achieve compliance. 

(b) Tenant’s Compliance.   

(i) Tenant shall not use the Premises in any manner that would: (1) 
unreasonably impair the ability of Landlord to obtain, at standard rates, 
any insurance policy required under the terms of any lease or mortgage to 
which this Lease is subordinate; (2) impair the appearance, character or 
reputation of the Building Complex; (3) cause the discharge of any 
materials into the Building HVAC, sewer or plumbing systems or into any 
other vents or drains that are not designed to receive such materials; (4) 
impair, interfere with or unreasonably disturb any of the Building services, 
operations, or other occupants of the Building Complex; (5) create waste 
in, on or around the Premises or the Building Complex. 

(ii) Tenant shall maintain compliance with all Applicable Laws, but only to 
the extent that such compliance is: (1) not directly related to the physical 

                                               
1

“Applicable Laws” shall mean all laws, statutes, ordinances, rules and regulations that are now in force or that may 
hereafter be enacted or promulgated by any public authority with jurisdiction over the Premises, Building Complex, 
Project Common Area or activities conducted thereon and shall specifically include, but shall not be limited to, those 
related to the protection of human health, safety and the environment (e.g., CERCLA, RCRA, OSHA), and those 
enacted or promulgated pursuant to the Americans with Disabilities Act (“ADA”). 

condition of the Premises, the Building or the Building Complex as 
constructed and improved by Landlord; and (2) is required due to Tenant’s 
specific use of the Premises and with which only the occupant of the 
Premises can comply (e.g., employment laws, ADA, maximum 
occupancy, workplace smoking, illegal business operations, etc). 

(c) Indemnity.  Landlord agrees to indemnify, defend and hold Tenant harmless from and 
against any claims, losses or causes of action arising out of Landlord’s failure to comply 
with any Applicable Laws as required by subsection (a) above.  Tenant agrees to 
indemnify, defend and hold Landlord harmless from and against any claims, losses or 
causes of action arising out of Tenant’s failure to comply with any Applicable Laws as 
required by subsection (b) above. [Comment: Always look for reciprocal indemnities.  
If one party is asking for indemnification, the other party should be willing to give an 
equal indemnity in return.]

(d) Patriot Act Compliance. Tenant represents to Landlord, and Landlord represents to 
Tenant, that the representing party is not (and such party is not engaged in this 
transaction on behalf of) a person or entity with which either party is prohibited from 
doing business pursuant to any law, regulation or executive order (“Anti-Terrorism 
Laws”2) pertaining to national security and; such party has not violated and, to the best 
of such party's knowledge it is not under investigation for, the violation of any Laws 
pertaining to money laundering, as those Laws are more particularly described  below. 
[Although you may be strictly liable for violating one or more of these laws if you do 
enter into a lease with a Prohibited Person, this provision may give you a cause of 
action against the other party and may allow you to terminate the lease.]

Environmental Issues

Environmental provisions can be the longest, most unreasonable and most complex provisions in 
a commercial lease.  Neither party wants anything to do with environmental liabilities and wants 
the other party to indemnify them from any potential environmental liability that could, under the 
most unlikely of circumstances, ever occur.  The simple reality is that the LL should accept 
liability for any environmental conditions created by the LL and the T should accept liability for 
environmental conditions created by the T.  That’s the easy part.   

What about pre-existing contamination?  What about contamination migrating from off-site?  
What about contamination that is caused by a third party?  Although neither LL nor T is likely to 
assume any of these liabilities in the lease, if the contamination interferes with T’s use of the 
premises, T should insist on some kind of practical remedy (i.e., termination rights).  A more 
serious problem arises when environmental conditions created by a LL, T or a third party, and 
                                               
2

“Anti-Terrorism Laws”, as referenced above, shall specifically include, but shall not limited to, the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and obstruct Terrorism Act of 2001, 
Pub. L. No. 107-56 (aka, the USA Patriot Act); Executive Order 13224; the Bank Secrecy Act, 31 U.S.C. Section 
5311 et. seq.; the Trading with the Enemy Act, 50 U.S.C. App. Section 1 et. seq.; the International Emergency 
Economic Powers Act, 50 U.S.C. Section 1701 et. seq.; sanctions and regulations promulgated pursuant thereto by 
the Office of Foreign Assets Control (“OFAC”), as well as laws related to the prevention and detection of money 
laundering in 18 U.S.C Sections 1956 and 1957.
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the responsible party is insolvent.  Who pays for the clean-up?  As a LL, are you going to lose 
your other tenants?  As a T, what happens if you have to terminate your lease early?  What about 
your TI investment?  What recourse do you have under the lease?  At law? 

Mold is another issue.  The liability for mold remediation (and possibly personal injury) usually 
centers upon the cause or source of the moisture that allowed the mold to grow in the first place.  
If the moisture can be attributed to a source that the LL had the obligation to maintain under the 
lease and the LL had notice of the moisture problem, and failed to respond promptly, the liability 
should fall on the LL.  On the other hand, if the source of the moisture is under T’s control (i.e., a 
sink in the leased premises that regularly overflows) and the T fails to respond promptly or notify 
the LL of the need for repairs, the liability should fall on the T.  In reality, any protections that a 
T seeks for mold can be extremely difficult to obtain.  On the other hand, LL wants T to assume 
the obligation to provide LL with prompt notice of any moisture or water issues. 

Sample Environmental Provisions: 

Environmental Conditions. 

(a) Defined Terms

Hazardous Substance(s) - all substances (whether naturally occurring or man-
made) that upon release, exposure, ingestion or inhalation, are generally 
considered by the scientific community to be detrimental to human health or the 
environment, including, but not limited to, petroleum (and its by-products) and all 
substances regulated or classified as “hazardous” or “toxic” under any 
Environmental Law (as that term is defined below). Specifically excluded from 
this definition are those substances that are stored, used and discarded in 
unregulated quantities and that are routinely and customarily used by consumers, 
in commercial offices or in retail operations (i.e., toner cartridges, consumer 
cleaning products, non-industrial batteries, etc.).  [Comment: Does this include 
mold? Why not identify mold specifically?]

Environmental Law(s) - any federal, state, or local law, rule, regulation, order, 
regulatory guidance document or standard (including standards adopted by any 
nationally recognized professional organization that develops health and safety 
standards, including, but not limited to, ANSI, NIOSH and ASHRE) that pertains 
to the protection of human health or the environment, including, but not limited 
to, the Comprehensive Environmental Response Compensation and Liability Act 
(CERCLA), 42 U.S.C. Sections 6901, et seq.[The long, exhaustive list of every 
environmental law known to mankind is not necessary – the identification of 
CERCLA is necessary.]

Environmental Claims - all liabilities, including, but not limited to claims, 
damages, causes of action, notices or orders originating from private parties or 
governmental entities that are related to Hazardous Substances or Environmental 
Laws, including the cost of assessment, response, compliance with, settling or 
defending same (including the reasonable and customary fees and expenses of 
attorneys, consultants, contractors and experts). 

Environmental Condition - an Environmental Condition shall consist of: (a) a 
violation of any Environmental Law; and/or (b) any condition that creates a 
verifiable threat to human health, the environment, or that has an adverse effect 
on the value of the Premises and that can be attributed to the presence of 
Hazardous Substances on the Premises. 

Premises - for the limited purposes of this Section, the term “Premises” shall 
include the leased space; the building in which the leased space is located (if the 
leased space is not the entire building); the building site; the land on which the 
building is located (both surface and subsurface), air, surface water and 
groundwater directly associated therewith. 

(b) Representations and Warranties

Tenant represents and warrants to Landlord that Tenant, including Tenant’s 
employees, agents and contractors, will not use, store, generate, treat, transport, 
release or dispose of any Hazardous Substance on or about the Premises in 
violation of any Environmental Law or cause or create an Environmental 
Condition on the Premises.  

Landlord represents and warrants to Tenant that to the best of Landlord’s 
knowledge: (a) no Hazardous Substances have been used, stored, generated, 
treated, transported (to or from), or released on or about the Premises, in violation 
of any Environmental Law; (b) the Premises are not subject to any pending or 
proposed Environmental Claims; and (c) Landlord, including Landlord’s 
employees and agents, will not use, store, generate, treat, transport, release or 
dispose of any Hazardous Substance on or about the Premises in violation of any 
Environmental Law or cause or create an Environmental Condition on the 
Premises.  

(c) Indemnification

The indemnification obligations of Tenant and Landlord set forth below shall 
survive the expiration or earlier termination of this Lease. 

Tenant shall indemnify, defend and hold Landlord harmless against any 
Environmental Claims related to the Premises that are the direct or indirect result 
of Tenant’s actions.  Furthermore, Tenant shall remedy or compensate Landlord 
for any damages to Landlord’s property (real or personal) resulting from any such 
action. 

Landlord shall indemnify, defend and hold Tenant harmless from any 
Environmental Claims related to the Premises that are the direct or indirect result 
of Landlord’s actions. Furthermore, Landlord shall remedy or compensate Tenant 
for any damages to Tenant’s property (real or personal) resulting from any such 
action. 
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(d) Notice

Tenant shall provide Landlord with written notice within 24 hours of: (i) receipt 
of any communication from any third party concerning Hazardous Substances or 
an Environmental Condition that is in any way related to the Premises; or (ii) the 
occurrence of any event (including, but not limited to, a spill or release involving 
Hazardous Substances) that could reasonably be anticipated to result in the 
creation of an Environmental Condition on the Premises. 

(e) Remedies 

Upon Tenant’s default under any of the representations or warranties set forth 
herein, Landlord, in addition to all rights and remedies provided at law or in 
equity, shall have all of the remedies for a default by Tenant that are set forth in 
this Lease. 

Upon Landlord’s default under any of the representations or warranties set forth 
herein, Tenant, in addition to all rights and remedies provided at law or in equity, 
shall have all of the remedies for a default by Landlord that are set forth in this 
Lease.

Destruction & Condemnation

If the building burns down, is destroyed in an earthquake or is taken by eminent domain, what 
are the continuing obligations of LL and T under the lease?  Although this is an unlikely event, 
the consequences are severe and the relative rights and obligations of the parties should be 
contemplated in advance. 

Sample Destruction & Condemnation Provision: 

Damage or Destruction to Building. 

(a) In the event that the Premises or the Building Complex are damaged by fire or 
other casualty and the repairs necessary to restore the Premises or the Building 
Complex to substantially the same condition it was in before the casualty occurred 
can be completed within one hundred twenty (120) days after the occurrence of 
such casualty, Landlord [,to the extent that insurance proceeds are made 
available for this purpose,] shall diligently proceed to repair the damage at 
Landlord’s expense.  Within thirty (30) days after such casualty Landlord shall 
provide Tenant with notice of the time required to complete such repairs (“Repair 
Notice”).  Until such repairs are substantially completed, Tenant’s Base Rent [and
Additional Rent] shall be abated in an amount that justly and proportionately 
compensates Tenant for any disruption of Tenant’s business operations. If 
Landlord estimates that it cannot make such repairs within one hundred twenty 
(120) days or if such repairs are not completed within one hundred twenty (120) 
days, Tenant shall have the option of terminating this Lease by providing written 
notice to Landlord within thirty (30) days after Tenant’s receipt of Landlord’s 

Repair Notice or the date on which it becomes evident that such repairs will not 
be completed within one hundred twenty (120) days.  Landlord shall not be 
obligated to repair any damage to Tenant’s Property, including furniture, fixtures 
or equipment removable by Tenant under the provisions of this Lease or any 
improvements installed in the Premises by or on behalf of Tenant (with the 
exception of the original Tenant improvements installed by Landlord on behalf of 
Tenant, which [,to the extent that insurance proceeds are made available for this 
purpose,] Landlord will repair at Landlord’s expense). 

(b) If the Premises are substantially and materially damaged during the final year of 
the Term or the final year of any Renewal Term previously exercised by Tenant, 
Tenant shall have the right to terminate this Lease within thirty (30) days of the 
date of the casualty by sending written notice to Landlord.  In any event, the total 
destruction of the Building shall automatically terminate this Lease. 

Condemnation. 

(a) Total Condemnation.  If the entire Premises should be taken for a public or quasi-
public use under power of eminent domain, or transferred under threat thereof, 
this Lease shall terminate and Base Rent, Additional Rent and all other charges 
shall be apportioned as of the date of actual physical possession by the 
condemning authority.   

(b) Partial Condemnation.  If any portion of the Premises, Building or Building 
Complex shall be permanently taken for a public or quasi-public use or purpose 
under the power of eminent domain, or voluntarily transferred under threat 
thereof, and such partial taking renders the remainder of the Premises, Building or 
Building Complex unsuitable for Tenant’s business operations, Tenant may elect 
to either terminate this Lease as of the actual date of physical possession by the 
condemning authority, or to remain in possession of the remainder of the 
Premises, provided, however, that Tenant shall give Landlord written notice of its 
election within thirty (30) days after the date of Landlord’s written notification to 
Tenant of the condemnation.  In the event that Tenant elects to remain in 
possession, then Landlord shall reconstruct the remainder of the Premises, 
Building or Building Complex as appropriate, to a condition reasonably 
equivalent to the condition existing prior to such taking.  Subject to an adjustment 
of Base Rent as set forth below, this Lease shall then continue full force and 
effect.   

(c) Abatement of Base Rent.  If any portion of the Premises shall be taken for a 
public or quasi-public use or purpose and Tenant elects to remain in possession as 
provided above, the Base Rent shall be equitably adjusted as of the date of such 
taking and during any period of repair or reconstruction. 

(d) Condemnation of Common Area.  If any portion of the common area in the 
Building Complex shall be taken for a public or quasi-public use under the power 
of eminent domain, or transferred under threat thereof, and such taking deprives 
Tenant of reasonable access to the Premises or sufficient parking, then Tenant 
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shall have the right to terminate this Lease by providing Landlord at least thirty 
(30) days written notice.   

(e) Damages Awarded.  Except as otherwise provided herein, all damages awarded 
on account of any condemnation or taking, or transfer under threat thereof, under 
the power of eminent domain, of the Premises, the Building Complex, or any 
portion thereof, shall be the sole property of Landlord; provided, however, that 
Tenant shall be entitled to receive any award made for the taking of any of 
Tenant’s Property under the power of eminent domain; for damages caused 
thereto; for relocation costs, and/or for interruption of Tenant’s business.   

(f) Effect of Termination.  In the event this Lease is terminated pursuant to any of the 
provisions of this section, the effective date of such termination shall be the date 
upon which Tenant vacates the Premises.  All Rent, Additional Rent and other 
charges payable on the part of Tenant to Landlord hereunder shall be paid through 
the effective date of such termination.  After such payment, and as of the effective 
date of such termination, the parties shall thereupon be released from all further 
liability hereunder, except that Landlord shall refund any security deposit made 
by Tenant and make an equitable refund to Tenant of any unearned or unused 
rental that was paid in advance.   

(g) Temporary Condemnation.  If any part of the Premises, common area, or other 
portion of the Building, or any interests or rights of use therein are taken for a 
public or quasi-public use or purpose, or under or in connection with the threat 
thereof, for a limited period of time (“Temporary Taking”), the Base Rent for 
the part of the Premises not taken shall be abated in an amount that justly and 
proportionately compensates Tenant for any disruption of Tenant’s business 
operations that occurs as a result of the Temporary taking.  If the Temporary 
Taking is of such a nature that it prevents Tenant from operating its business in 
the Premises, and if the Temporary Taking exceeds a consecutive period of ninety 
(90) days, Tenant may terminate this Lease at any time within thirty (30) days 
after possession is taken by providing written notice thereof to Landlord.   

Default & Remedies

If a really serious problem arises with the premises, from either a T’s or a LL’s perspective, what 
can you do about it?  Is legal action your only recourse (which means a lot of wasted time and 
money) or do you have any practical remedies?   

Sample Default & Remedies Provision: 

Default.

(a) Tenant Defaults. The following events (herein referred to as an “Event of 
Default”) shall constitute a default by Tenant hereunder:   

(1) Tenant shall fail to pay when due any installment of Rent, Additional Rent 
or any other amounts payable hereunder and such failure shall continue for 

a period of ten (10) days after [Tenant’s receipt of written notice thereof 
from Landlord] the date such payment was due;   

(2) This Lease of the Premises or any part thereof shall be taken upon 
execution or by other process of law directed against Tenant, or shall be 
taken upon or subject to any attachment at the instance of any creditor or 
claimant against Tenant, and said attachment shall not be discharged or 
disposed of within ninety (90) days after the levy thereof;  

(3) Tenant shall file a petition in bankruptcy or insolvency or for 
reorganization or arrangement under the bankruptcy laws of the United 
States or under any insolvency act of any state or foreign country, or shall 
voluntarily take advantage of any such law or act by answer or otherwise, 
or shall be dissolved or shall make a general assignment for the benefit of 
creditors;   

(4) Involuntary proceedings under any such bankruptcy law or insolvency act 
or for the dissolution of Tenant shall be instituted against Tenant, or a 
receiver or trustee shall be appointed for all or substantially all of the 
property of Tenant, and such proceedings shall not be dismissed or such 
receivership or trusteeship vacated within ninety (90) days after such 
institution or appointment; 

(5) Tenant shall fail to perform any of the other agreements, terms, covenants 
or conditions hereof on Tenant’s part to be performed (other than the 
obligation to pay Rent or any other charges payable hereunder), and such 
nonperformance shall continue for a period of thirty (30) days after receipt 
of Tenant’s receipt of written notice from Landlord; provided, however, 
that if Tenant cannot reasonably cure such nonperformance within thirty 
(30) days, Tenant shall not be in default if it commences to cure such 
default within said thirty (30) days and diligently pursues the same to 
completion; 

(6) Tenant shall fail to obtain the release of any mechanic’s lien or other type 
of lien attributable to an act or omission of Tenant, as required herein. 

(b) Landlord’s Remedies.  Upon the occurrence of an Event of Default, and in 
addition to any other remedies now or hereafter available to Landlord at law or in 
equity, Landlord shall have the right, at its election, then or at any time thereafter 
and while any such Event of Default shall continue, either:   

(1) To give Tenant written notice of Landlord’s intention to terminate this 
Lease on the date specified therein, which date shall be no sooner than 
thirty (30) days after Tenant’s receipt of such notice.  On the date 
specified in such notice, Tenant’s right to possession of the Premises shall 
cease and this Lease shall thereupon be terminated without prejudice to 
Landlord’s rights as described below; or 
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(2) Should Landlord elect to terminate this Lease and re-enter the Premises, 
Landlord shall exert a commercially reasonable, good faith effort to 
mitigate Landlord’s damages and relet the Premises or any part thereof for 
such term (which may be greater or less than the period which would 
otherwise have constituted the balance of the Term of this Lease) and on 
such commercially reasonable conditions (which may include concessions 
of free rent [not to exceed sixty (60) days,] and commercially reasonable 
allowances for alteration and repair of the Premises) as Landlord, in its 
sole and absolute [reasonable] discretion, may determine, and Landlord 
may collect and receive the rents therefor.   

(3) In the event that Landlord elects to terminate this Lease and take 
possession of the Premises as permitted in this Section ___, Tenant shall 
pay to Landlord: (i) the Rent and other sums as herein provided, which 
would be payable hereunder if such termination or repossession had not 
occurred, less; (ii) the net proceeds, if any, of any reletting of the Premises 
after deducting all Landlord’s expenses actually incurred in connection 
with such reletting, including all reasonable and customary repossession 
costs, brokerage commissions, court costs, attorneys’ fees, repair costs and 
expenses of preparing the Premises for such reletting.  If, in connection 
with any reletting, the new lease term extends beyond the Term, or the 
premises covered thereby include other premises not part of the Premises, 
a fair and equitable apportionment of the rent received from such reletting 
and the expenses incurred in connection therewith as provided aforesaid 
will be made in determining the net proceeds from such reletting.  Tenant 
shall pay such rents and other sums to Landlord monthly on the days on 
which the Base Rent would have been payable hereunder if such 
termination or repossession had not occurred.   

(4) After an Event of Default by Tenant, Landlord may sue for or otherwise 
collect all rents, issues and profits payable under all subleases on the 
Premises, including those past due and unpaid.   

(5) After an Event of Default by Tenant, Landlord may, without terminating 
this Lease, enter upon the Premises without prejudice to any other 
remedies, and do whatever Tenant is obligated to do under the terms of 
this Lease.  Tenant agrees to reimburse Landlord on demand for any 
reasonable expenses that Landlord may incur in effecting compliance with 
the Tenant’s obligations under this Lease.   

(6) No failure by Landlord to insist upon the strict performance of any 
agreement, term, covenant or condition hereof or to exercise any right or 
remedy consequent upon a breach thereof, and no acceptance of full or 
partial rent during the continuance of any such breach, shall constitute a 
waiver of such agreement, term, covenant or condition.  No waiver of any 
breach shall affect or alter this Lease, but each and every agreement, term, 
covenant and condition hereof shall continue in full force and effect with 
respect to any other than existing or subsequent breach thereof.   

(7) Nothing contained in this Section __ shall limit or prejudice the right of 
Landlord to prove and obtain as liquidated damages in any bankruptcy, 
insolvency, receivership, reorganization or dissolution proceeding, an 
amount equal to the maximum allowed by any statute or rule of law 
governing such proceeding and in effect at the time when such damages 
are to be proved, whether or not such amount be greater, equal to or less 
than the amounts recoverable, either as damages or rent, referred to in any 
of the preceding provisions of this Section __.   

(8) Whenever any Base Rent, Additional Rent or any other sums due 
hereunder remain unpaid more than ten (10) days after the due date 
thereof, Tenant shall pay to Landlord an administrative charge equal to 
five percent (5%) of the amount due to compensate Landlord for the costs 
and expenses associated with handling a delinquent account.   

(9) In addition to all other rights and remedies, Landlord shall be entitled to 
receive from Tenant the unamortized portion of the value of any Tenant 
Improvements paid for by Landlord or Leasing Commissions paid by 
Landlord; it being understood and agreed that such payment was made on 
the condition and basis that Tenant fully perform all obligations and 
covenants under this Lease for the Term. The amortization rate to be used 
in this calculation shall be 8% per annum amortized over the Term of this 
Lease.  The value of the Tenant Improvements shall be determined based 
on the actual cost of the completed Tenant Improvements. 

(c) Landlord’s Default; Tenant’s Remedies.  In the event that Landlord fails to fulfill 
or perform any of Landlord’s obligations as set forth in this Lease, Tenant may: 

(1) Provide Landlord with written notice of any such failure and the action 
required to correct such failure.  In the event Landlord fails to commence 
such work and diligently pursue it to completion within ten (10) days after 
receipt of Tenant’s notice, then Tenant shall have the right, but not the 
obligation, to perform such acts and expend on Landlord’s account, such 
funds to perform such work as is reasonably required.  The funds so 
expended shall be due and payable to Tenant by Landlord within thirty 
(30) days after receipt of Tenant’s invoice for the costs incurred.  The 
invoice shall include reasonable documentation of all costs incurred.  In 
the event Landlord fails to pay any such invoice within thirty (30) days as 
provided herein, Tenant may deduct the amount due from the next 
installment or installments of Base Rent  due to Landlord [this set-off 
provision can be problematic for Landlords due to certain mortgage 
provisions]; or, 

(2)  Should any Landlord default render the Premises unsuitable for its 
Permitted Use, in whole or in part, for a period of three (3) or more 
consecutive days, Base Rent shall be equitably abated for the total number 
of days that the Premises are not suitable for the Permitted Use set forth in 
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this Lease [once again, this set-off provision can be problematic for 
Landlords due to certain mortgage provisions].   

(d) Each right and remedy provided for in this Lease shall be cumulative and in 
addition to every other right or remedy provided for in this Lease, now or 
hereafter existing at law or in equity or by statute or otherwise, including, but not 
limited to, suits for injunctive or declaratory relief. The exercise or 
commencement of the exercise by Landlord or Tenant of any one or more of the 
rights or remedies provided for in this Lease, shall not preclude the simultaneous 
or subsequent exercise by Landlord or Tenant or any other rights or remedies 
provided for herein.  All costs incurred by Landlord or Tenant in connection with 
collecting any amounts or damages owing by Landlord or Tenant pursuant to the 
provisions of this Lease or to enforce any provision of this Lease, including by 
way of example, but not limitation, reasonable attorneys’ fees and court costs 
(from the date any such matter is turned over to an attorney), shall also be 
recoverable by the prevailing party.  

Holdover

Your current lease expires, but construction of your new premises is not completed.  Can you 
holdover in your current space?  What’s it going to cost?  What are the risks? If you don’t 
negotiate a holdover provision in your lease at commencement, you are at the LL’s mercy.  From 
the LL’s perspective, you want to be able to recover damages if a prospective tenant is lost when 
an existing tenant holds over or to be able to proceed with a legal eviction if a quality tenant is 
waiting to occupy the space. 

Sample Holdover Provision: 

Holding Over.

Tenant shall vacate the Premises upon the expiration or earlier termination of this Lease [, except 
as the parties may otherwise agree in writing].   If Tenant does not vacate the Premises upon the 
expiration or earlier termination of this Lease and holds over with [or without] Landlord’s 
consent, Tenant shall become a tenant from month-to-month, subject to all of the terms of this 
Lease as may reasonably be applicable to such month-to-month tenancy, except that Tenant shall 
pay monthly Base Rent (plus all other charges), in an amount that is equal to one hundred ten 
percent (110%) of the Base Rent plus all other charges for the first six (6) months and, thereafter, 
one hundred twenty five percent (125%) of the Base Rent (plus all other charges) as provided 
herein (the “Holdover Rent”) [This is a Tenant friendly clause.  Most LLs will want T to pay 
200% or more as well as reserving all other remedies available to get possession of the 
premises if necessary.].  Such tenancy shall continue until terminated by Landlord or Tenant by 
providing the other party with at least thirty (30) days written notice prior to the last day of the 
calendar month intended as the date of termination of such month-to-month tenancy.  Such 
Holdover Rent shall be Landlord’s sole and exclusive remedy in the event of a holdover by 
Tenant [LL will want to avoid this limitation of remedies, but this is critical to the T.  T could 
be held liable for consequential damages arising from LLs loss of a major tenant due to the 
holdover.].

REAL ESTATE FINANCING 

What are the relative risks of a Lender and Borrower in a typical, commercial loan 
transaction and how can those risks be controlled? 

Key Risk Management Clauses in Commercial Mortgage Loans: 

• Defaults & Remedies 
• Insurance 
• Escrow Accounts 
• Maintenance; Environmental 
• Non-Recourse Provisions & Carve-Outs 

Lender Risks v. Borrower Risks

Lender Risks

• Financial loss if Borrower stops making payments for any reason. 
• Financial loss if the collateral is damaged, condemned, or otherwise loses value. 
• Liability from accidents occurring on the property. 
• Liability arising from environmental contamination. 
• Lender liability arising from interfering with a Borrower’s business. 

Lender’s Key Objectives

Maintenance of the Collateral – Lender’s primary security in the event of a loan default is the 
property and, if applicable, the tenants that are producing the income from the property.   
Lender wants to make sure that Borrower has the funds available to perform routine 
maintenance.  This is usually accomplished with an escrow accounts controlled by Lender. 

Get Payments on Time – It goes without saying that Lender wants the loan payments made 
on time, but Lender also wants Borrower to make insurance and tax payments on time as 
well.  Again, this is usually accomplished with an escrow account controlled by the Lender. 

Keep the Collateral Adequately Insured –Lender wants to ensure that Borrower keeps the 
collateral adequately insured at all times. Lender also wants to have control the insurance 
proceeds in the event of a casualty. 

Borrower Risks

• Default, resulting in imposition of Lender’s remedies. 
• Loss of a key tenant. 
• Potential personal liability. 
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Borrower’s Key Objectives

Get Notice of Defaults & Opportunity to Cure – Default remedies in commercial loan 
documents can be severe and range from default interest rates to foreclosure. Borrowers 
should insist on written notice and a reasonable opportunity to cure any default before the 
Lender can invoke a remedy.  Keep in mind that most Lenders will not provide a notice or an 
opportunity to cure monetary defaults (i.e., late payments). 

Non-Recourse Loan w/No Carve-Outs – Most commercial mortgage loans are “non-
recourse”, meaning there is no personal liability for members, managers or shareholders; 
only the borrowing entity is liable under the loan documents.  However, most loan 
documents also contain “carve-outs”, which are carve-outs from the non-recourse provision.  
For the carve-outs, individuals and guarantors can be held personally liable.  For that reason, 
it is in the Borrower’s best interest to limit the carve-outs as much as possible. 

Flexibility in Leasing – Most loan documents contain a provision that requires the Lender’s 
consent to major tenant leases (which lenders define differently).  This requirement can add 
significant time and complexity to the lease negotiation process and can cost the Borrower a 
key tenant if a Lender is too restrictive in its lease requirements or does not review a 
proposed lease and provide a response to the Borrower in a timely manner. 

Timely Responses from Lender – This applies to every matter that requires the Lender’s 
review, consent or approval (i.e., leases, SNDAs, etc.).  Borrowers should try to get a 
reasonable time limit on the response time from the Lender. 

Key Risk Management Clauses in Commercial Mortgage Loans: 

Defaults & Remedies

Sample Promissory Note Provision: 

 Default. 

If Borrower defaults in the payment of principal, interest and/or any other obligations arising 
under this Note or any of the other Loan Documents, or if Borrower defaults in the 
performance of any of the other terms, covenants or conditions contained in this Note or in 
any of the other Loan Documents, then, at the option of Lender, the entire outstanding 
principal balance of this Note (together with all accrued unpaid interest) and all other 
obligations arising under this Note or any of the other Loan Documents, may be accelerated 
by Lender and become immediately due and payable, regardless of the Maturity Date. All 
amounts then due shall bear interest after maturity (whether by acceleration or otherwise) at 
the lesser of either: (i) the highest rate of interest then allowed by applicable laws; or (ii) the 
then applicable interest rate of this Note plus five hundred (500) basis points. 

During the existence of any default, Lender may apply any funds received, including but not 
limited to insurance proceeds or condemnation awards, to any amount then due and owing 

under this Note or any of the other Loan Documents, as Lender may determine in Lender’s 
sole and absolute discretion.  Neither this right nor the exercise of this right, shall serve to 
cure the default or preclude Lender from exercising its option to accelerate the entire Loan. 

With respect to any Non-Monetary Default (as hereinafter defined), Lender’s right to 
accelerate the maturity of the Loan shall be conditioned upon Lender giving Borrower 
written notice of such Non-Monetary Default and a thirty (30) day period, after the date of 
such notice, within which to cure such Non-Monetary Default, unless such Non-Monetary 
Default cannot reasonably be cured within said thirty (30) day time period, in which event 
Borrower shall have an extended period of time to complete the cure, provided that 
Borrower has commenced to cure the default within said thirty (30) day period and Borrower 
is, in Lender’s sole judgment, not diminishing or impairing the value of the Property and is 
diligently pursuing a cure to completion.  Any notice required hereunder shall be given as 
provided in the Mortgage.  Lender shall have no obligation to give Borrower notice of, or 
any period to cure, any Monetary Default (as hereinafter defined) or any Incurable Default 
(as hereinafter defined) prior to exercising Lender’s right to accelerate the maturity of the 
Loan and to exercise all other rights and remedies available to Lender at law or in equity.  
“Monetary Default” shall mean any default that can be cured by the payment of money, 
including but not limited to, the payment of principal and interest due under this Note and 
the payment of taxes, assessments and insurance premiums when due (as provided in the 
Mortgage).  “Non-Monetary Default” shall mean any default that is not a Monetary Default 
or an Incurable Default.  “Incurable Default” shall mean: (i) any voluntary or involuntary 
sale, assignment, mortgaging or transfer of the Property or interest therein in violation of the 
covenants of the Mortgage; or (ii) if Borrower, or any person or entity comprising Borrower, 
should make an assignment for the benefit of creditors, become insolvent, or file (or have 
filed against it) a petition in bankruptcy (including but not limited to, a petition seeking a 
rearrangement or reorganization). 

During any period of default and regardless of any cure period applicable to such default, the 
Mortgage or any of the other Loan Documents in which either: (i) Borrower is permitted to 
take an action without Lender’s consent; or (ii) Lender’s consent is to be exercised 
reasonably, Lender’s consent shall be required and shall be granted or withheld in Lender’s 
sole and absolute discretion. 

Sample Mortgage Provision: 

Time is of the Essence; Monetary and Non-Monetary Defaults. 

It is understood by Borrower that time is of the essence in connection with all obligations of 
Borrower herein, in the Note, the Assignment and any of the other Loan Documents. 

Lender, at its sole option, may declare the Loan evidenced by the Note, as well as all other 
monies secured hereby, including, without limitation, all Prepayment Premiums (to the 
extent permitted by the laws of the State of [insert State] and late payment charges, to be 
forthwith due and payable, in the event:  

(i) Borrower defaults in the payment of any monthly installment of the Note, whether 
of principal or interest, or both, or in the payment of any other sums of money 
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referred to herein or in the Note, promptly and fully when the same shall be due, 
without notice or demand from Lender to Borrower in regard to such Monetary 
Default (as hereinafter defined); 

(ii) Borrower breaches or defaults on any one of the terms, covenants, conditions and 
agreements of the Note, this Mortgage, the Assignment or any other Loan 
Documents evidencing or securing the Note or the Loan; or in the event that each 
and every one of said terms, covenants, conditions and agreements is not 
otherwise either duly, promptly and fully discharged or performed, and any such 
Non-Monetary Default (as hereinafter defined) remains uncured for a period of 
thirty (30) days after Written Notice thereof has been delivered from Lender to 
Borrower; unless such Non-Monetary Default cannot be cured within said thirty 
(30) day period, in which event Borrower shall have an extended period of time to 
complete cure, provided that action to cure such Non-Monetary Default is 
promptly commenced within said thirty (30) day period, and Borrower is, in 
Lender's sole judgment, not diminishing or impairing the value of the Property,
and is diligently pursuing a cure to completion. 

(iii) Any default occurs in the performance of any covenant or obligation of Borrower 
or any other party under any indemnity or guaranty delivered to Lender in 
connection with the Loan and such default continues beyond the expiration of 
applicable notice and cure periods. 

Upon the occurrence of any one of the above events, and at the option of Lender, the 
principal of and the interest accrued on the Loan (as evidenced by the Note) and all other 
sums secured by this Mortgage shall immediately become due and payable as if all of said 
sums of money were originally stipulated to be paid on such day.  In addition, Lender may 
avail itself of all rights and remedies provided by law and may foreclose or prosecute a suit 
at law or in equity as if all monies secured hereby had matured prior to its institution,
anything in this Mortgage or in the Note to the contrary notwithstanding.  Lender shall have 
no obligation to give Borrower notice of, or any period to cure, any Monetary Default or any 
Incurable Default (as hereinafter defined) prior to exercising its rights, powers, privileges 
and remedies to accelerate the maturity of the Loan secured hereby.

As used herein, the term "Monetary Default" shall mean any default which can be cured by 
the payment of money such as, but not limited to, the payment of principal and interest due 
under the Note, taxes, assessments and insurance premiums when due as provided in this 
Mortgage.  As used herein, the term "Non-Monetary Default" shall mean any default that is 
not a Monetary Default or an Incurable Default.  As used herein, the term "Incurable 
Default" shall mean either: (i) any voluntary or involuntary sale, assignment, mortgaging, 
encumbering or transfer in violation of the covenants contained herein; or (ii) if Borrower, or 
any person or entity comprising Borrower or any guarantor or indemnitor of the Loan, 
should make an assignment for the benefit of creditors, become insolvent, or file a petition in 
bankruptcy (including but not limited to, a petition seeking a rearrangement or 
reorganization) which is not dismissed within thirty (30) days after the filing of same. 

Lender may institute an action to foreclose this Mortgage as to the amount so declared due 
and payable, and thereupon, the Property shall be sold according to law to satisfy and pay the 

same, together with all costs, expenses and allowances thereof, including, without limitation, 
Reasonable Attorneys’ Fees.  The Property may be sold in one parcel, several parcels or 
groups of parcels, and Lender shall be entitled to bid at the sale, and, if Lender is the highest 
bidder for the Property or any part or parts thereof, Lender shall be entitled to purchase the 
same.  The failure or omission on the part of Lender to exercise the option for acceleration of 
maturity of the Note and foreclosure of this Mortgage following any default as aforesaid or 
to exercise any other option or remedy granted hereunder to Lender when entitled to do so in 
any one or more instances, or the acceptance by Lender of partial payment of the Loan
secured hereby, whether before or subsequent to Borrower's default hereunder, shall not 
constitute a waiver of any such default or the right to exercise any such option or remedy, 
but such option or remedy shall remain continuously in force.  Acceleration of the maturity 
of the Note, once claimed hereunder by Lender, at the option of Lender, may be rescinded by 
written acknowledgment to that effect by Lender, but the tender and acceptance of partial 
payments alone shall not in any way either affect or rescind such acceleration of maturity, 
nor act as a waiver, accord and satisfaction, modification, novation or similar defense. 

Insurance

Sample Mortgage provision: 

Hazard Insurance.

Borrower shall, throughout the term of this Mortgage, continuously keep the Improvements, 
the Fixtures and Personal Property, now or hereafter existing, erected, installed and located 
in or upon the Real Property, insured with extended coverage insurance against loss or 
damage resulting from fire, windstorm, flood, sinkhole, earthquake and such other hazards, 
casualties, contingencies and perils including, without limitation, other risks insured against 
by persons operating like properties in the locality of the Property, or otherwise deemed 
necessary or advisable by Lender, on such forms and with such deductibles as may be 
required by Lender, covering the Property in the amount of the full replacement cost thereof, 
less excavating and foundation costs, and covering all loss or abatement of rental or other 
income, without a provision for co-insurance, in an amount equal to the scheduled rental 
income of the Property for at least twelve (12) months, or if applicable, business interruption 
insurance in an amount sufficient to pay debt service on the Note, operating expenses, taxes 
and insurance on the Property for a period of twelve (12) months, and covering loss by flood 
(if the Property lies in a Special Flood Hazard Area as designated on the Department of 
Housing and Urban Development’s Maps, or other flood prone designation) in an amount 
equal to the outstanding principal balance of the Loan secured hereby or such other amount 
as approved by Lender, and earthquake insurance with a deductible amount of no more than 
ten percent (10%) of the policy amount, if the Property is located within one-half (1/2) mile 
of an Alquist-Priolo Special Earthquake Study Zone or if, in the judgment of Lender’s 
inspecting architect, the Property lies in an area of anticipated significant seismic activity.  
All such insurance shall be carried with a company or companies licensed to do business in 
the state where the property is located, which is acceptable to Lender, which company or 
companies shall have a rating at the time this Mortgage is executed equivalent to at least A:X 
as shown in the most recent Best’s Key Rating Guide. The original policy or policies and 
renewals thereof (or, at the sole option of Lender, duplicate originals or certified copies 
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thereof), together with receipts evidencing payment of the premium therefor, shall be 
deposited with, held by and are hereby assigned to, Lender as additional security for the 
Loan secured hereby.  Each such policy of insurance shall contain a noncontributing loss 
payable clause in favor of and in a form acceptable to Lender, and shall provide for not less 
than thirty (30) days prior Written Notice to Lender of any intent to modify, non-renew, 
cancel or terminate the policy or policies, or the expiration of such policies of insurance.  If 
the insurance required under this section  or any portion thereof is maintained pursuant to a 
blanket policy, Borrower shall furnish to Lender a certified copy of such policy, together 
with an original Evidence of Insurance Certificate (Accord Form 27) for hazard insurance 
indicating that Lender is an insured under such policy in regard to the Property and showing 
the amount of coverage apportioned to the Property, which coverage shall be in an amount 
sufficient to satisfy the requirements hereof. Not less than fifteen (15) days prior to the 
expiration dates of each policy required of Borrower hereunder, Borrower will deliver to 
Lender a renewal policy or policies marked “premium paid” or accompanied by other 
evidence of payment and renewal satisfactory to Lender. In the event of foreclosure of this 
Mortgage or other transfer of title to the Property in extinguishment of the Loan secured 
hereby, all right, title and interest of Borrower, in and to any insurance policies then in force 
including any rights to unearned premiums, and in and to insurance proceeds then payable, 
shall pass to the purchaser or grantee. 

In the event of loss by reason of hazards, casualties, contingencies and perils for which 
insurance has been required by Lender hereunder, Borrower shall give immediate notice 
thereof to Lender.  Lender is hereby irrevocably appointed attorney-in-fact coupled with an 
interest, for Lender to, at its option, make proof of loss and/or to file a claim thereunder.  
Each insurance company concerned is hereby notified, authorized and directed to make 
payment for such loss directly to Lender, instead of to Borrower and Lender jointly, and 
Borrower hereby authorizes Lender to adjust and compromise any losses for which insurance 
proceeds are payable under any of the aforesaid insurance policies and, after deducting the 
costs of collection, to apply the proceeds of such insurance, at its option either:  (a) to the 
restoration or repair of the insured Improvements, and the Fixtures and Personal Property, 
provided that, in the opinion and sole discretion of Lender, such restoration or repair is 
reasonably practical and, provided further, that, in the opinion and sole discretion of Lender, 
either:  (i) the insurance proceeds so collected are sufficient to cover the cost of such 
restoration or repair of the damage or destruction with respect to which such proceeds were 
paid; or (ii) the insurance proceeds so collected are not sufficient alone to cover the cost of 
such restoration or repair, but are sufficient therefor when taken together with funds 
provided and made available by Borrower from other sources; in which event Lender shall 
make such insurance proceeds available to Borrower for the purpose of effecting such 
restoration or repair; but Lender shall not be obligated to see to the proper application of 
such insurance proceeds nor shall the amount of funds so released or used be deemed to be 
payment of or on account of the Loan secured hereby, or (b) to the reduction of the Loan 
secured hereby, notwithstanding the fact that the amount owing thereon may not then be due 
and payable or that said Loan is otherwise adequately secured, in which event such proceeds 
shall be applied at par against the Loan secured hereby and the monthly payment due on 
account of such Loan shall be reduced accordingly.  None of such actions taken by Lender 
shall be deemed to be or result in a waiver or impairment of any equity, lien or right of 
Lender under and by virtue of this Mortgage, nor will the application of such insurance 
proceeds to the reduction of the Loan serve to cure any default in the payment thereof.  In 

the event of foreclosure of this Mortgage or other transfer of title to the Property in 
extinguishment of the Loan secured hereby, all right, title and interest of Borrower in and to 
any insurance policies then in force including any rights to unearned premiums and in and to 
insurance proceeds then payable, shall pass to the purchaser or grantee. 

In case of Borrower’s failure to keep the Property properly insured as required herein, 
Lender, its successors or assigns, may (but shall not be required to) acquire such insurance as 
required herein at Borrower’s sole expense. 

Notwithstanding anything set forth in this section to the contrary, in the event of loss or 
damage to the Property by fire or other casualty for which insurance has been required by 
Lender and provided by Borrower, and the amount of such loss or damage does not exceed 
fifty percent (50%) of the unpaid principal balance of the Note, Lender hereby agrees to 
allow the proceeds of insurance to be used for the restoration of the Property and to release 
such insurance proceeds to Borrower as such restoration progresses, provided: 

(a) Borrower is not in default under any of the terms, covenants and 
conditions of this Mortgage, the Note or any of the other Loan Documents; 

(b) The Improvements, after such restoration, shall be at least eighty percent 
(80%) leased pursuant to leases approved in writing by Lender; 

(c) The plans and specifications for the restoration of the Property are 
approved in writing by Lender in advance; 

(d) At all times during such restoration, Borrower has deposited with Lender 
funds which, when added to the insurance proceeds received by Lender, are sufficient to 
complete the restoration of the Property in accordance with the approved plans and 
specifications, and all applicable building codes, zoning ordinances, regulations and 
Accessibility Laws, and further, that the funds retained by Lender are sufficient to complete 
the restoration of the Property as certified to Lender by Lender’s inspecting 
architect/engineer; 

(e) Borrower provides suitable completion, payment and performance bonds, 
builders’ all risk insurance, and all necessary licenses and permits for such restoration in 
form and amount acceptable to Lender; 

(f) The insurer under such policies of fire or other casualty insurance does not 
assert any defense to payment under such policies against Borrower, any tenant, or third 
party of Borrower with regard to of the Property; 

(g) Lender shall have the option, upon the completion of such restoration of 
the Property, to apply any surplus insurance proceeds remaining after the completion of such 
restoration, at par, to the reduction of the outstanding principal balance of the Note; 
notwithstanding the fact that the amount owing thereon may not then be due and payable or 
that said Loan is otherwise adequately secured; 
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(h) The funds held by Lender shall be disbursed no more often than once per 
month and in not more than five (5) increments of not less than Fifty Thousand and 00/100 
Dollars ($50,000.00) each, except the final disbursement of such funds which may be in an 
amount less than Fifty Thousand and 00/100 Dollars ($50,000.00); 

(i) Lender’s obligation to make any such disbursement shall be conditioned 
upon Lender’s receipt of written certification from Lender’s inspecting architect/engineer 
(whose fees shall be reimbursed to Lender by Borrower) that all construction and work for 
which such disbursement is requested has been completed in accordance with the approved 
plans and specifications and in accordance with all applicable building codes, zoning 
ordinances and all other local, state or federal laws, codes, ordinances, statutes, rules and
regulations, and, further, that Borrower has deposited with Lender sufficient funds to 
complete such restoration in accordance with subparagraph __(d) above;  and 

(j) Lender shall be entitled to require and to impose such other conditions to 
the release of such funds as would be customarily or reasonably be required and imposed by 
local construction lenders for a project of similar nature and cost. 

Liability Insurance. 

Borrower shall, throughout the term of this Mortgage, continuously carry and maintain such 
commercial general liability insurance as may from time to time be required by Lender, 
taking into consideration the type of property being insured and the corresponding liability 
exposure, on forms, with deductibles, in amounts and with such company or companies 
licensed to do business in the state where the Property is located and as may be acceptable to 
Lender.  All such commercial general liability insurance shall be carried with a company or 
companies which have a rating at the time this Mortgage is executed equivalent to at least 
A:X as shown in the most recent Best's Key Rating Guide.  The original policy or policies 
and all renewals thereof (or, at the sole option of Lender, duplicate originals or certified 
copies thereof), together with a Certificate of Insurance (Accord Form 25S) and receipts 
evidencing payment of the premium therefor, shall be deposited with, held by and are hereby 
assigned to, Lender as additional security for the Loan secured hereby. Such policy or 
policies of insurance shall name Lender as an additional insured and shall provide for not 
less than thirty (30) days prior Written Notice to Lender of any intent to modify, cancel, non-
renew, or terminate the policy or policies or the expiration of such policy or policies of 
insurance. Not less than fifteen (15) days prior to the expiration dates of each policy or 
policies required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or 
policies marked "premium paid" or accompanied by other evidence of payment and renewal 
satisfactory to Lender. In the event of foreclosure of this Mortgage or other transfer of title to 
the Property in extinguishment of the Loan secured hereby, all right, title and interest of 
Borrower, in and to any insurance policies then in force including any rights to unearned 
premiums, and in and to insurance proceeds then payable, shall pass to the purchaser or 
grantee.

In case of Borrower's failure to keep the Property properly insured as required herein, 
Lender, its successors or assigns, may (but shall not be required to) acquire such insurance as 
required herein at Borrower's sole expense. 

Escrow Accounts

Sample Mortgage Provision: 

Funds Held By Lender For Taxes, Assessments, Insurance Premiums, And Other 
Charges. 

In order to more fully protect the security of this Mortgage, Borrower shall deposit with 
Lender, together with and in addition to each monthly payment due on account of the Loan 
evidenced by the Note, an amount equal to one-twelfth (1/12) of the annual total of such 
taxes, assessments, insurance premiums and other charges (all as estimated by Lender in its 
sole discretion) so that, at least thirty (30) days prior to the due date thereof, Lender shall be 
able to pay in full all such taxes, assessments, insurance premiums and other charges as the 
same shall become due.  Lender may hold the sums so deposited without paying interest, 
commingle same with its general funds and/or apply the same to the payment of said taxes, 
assessments, insurance premiums or other charges as they become due and payable.  If at 
any time the funds so held by Lender are insufficient to pay such taxes, assessments, 
insurance premiums or other charges as they become due and payable, Borrower shall 
immediately, upon notice and demand by Lender, deposit with Lender the amount of such 
deficiency. The failure on the part of Borrower to do so shall entitle Lender, at Lender’s sole 
option, to make such payments in accordance with the rights and pursuant to the conditions 
elsewhere provided in this Mortgage. Whenever any default exists under this Mortgage, 
Lender may, at Lender’s sole option, but without an obligation so to do, apply any funds so 
held by Lender pursuant to this section toward the payment of the Loan secured hereby, 
notwithstanding the fact that the amount owing thereon may not then be due and payable or 
that the Loan may otherwise be adequately secured, in such order and manner of application 
as Lender may elect. 

Maintenance; Environmental

Sample Mortgage Provision: 

Preservation and Maintenance of Property; Accessibility; Hazardous Waste. 

 (a) Borrower shall keep all Improvements now existing or hereafter erected on the Real 
Property in good order and repair, and shall not do or permit any waste, impairment or 
deterioration, nor alter, remove or demolish any of the Improvements, Fixtures or Personal 
Property attached or appertaining thereto, without the prior written consent of Lender.  
Borrower shall not initiate, join in or consent to any change in any private restrictive 
covenant, zoning ordinance or other public or private restrictions limiting or defining the 
uses that may be made of the Property or any part thereof, nor perform or permit any other 
act whereby the Property shall become less valuable, be used for purposes contrary to 
applicable law, or be used in any manner that will increase the premium for, or result in a 
termination or cancellation of, the insurance policies that are required by the Loan 
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Documents.  In furtherance of, and not by way of limitation upon, the foregoing covenant, 
Borrower shall effect such repairs as Lender may reasonably require, and from time to time 
make all needful and proper replacements so that the Improvements, Appurtenances, 
Fixtures and Personal Property will, at all times, be in good condition, fit, and proper for the 
respective purposes for which they were originally erected or installed. In connection with 
the making of such repairs, Borrower shall use contractors who are properly licensed, who 
carry workers’ compensation insurance and appropriate liability insurance, who generally 
have a good reputation for completing their work in a neat, prompt and workmanlike 
manner, and use only new or re-manufactured goods of a quality as good or better than that 
originally used on the Property.  As provided herein, Borrower shall insure that no liens are 
filed against the Property that relate in any way to repair or maintenance work performed on 
the Property. 

 (b)  Borrower shall, at all times throughout the term of this Mortgage, keep the Property 
and groundwater of the Property free of Hazardous Materials (as defined below) and free of 
any liens associated with the presence or release of Hazardous Materials.  Borrower shall 
not, and shall not knowingly permit its tenants or any third party requiring the consent of 
Borrower to enter the Property, to use, generate, manufacture, treat, store, release, threaten 
release, transport on or over, emit or dispose of Hazardous Materials in, on, over, under or 
about the Property, which for purposes of this section shall include the groundwater of the 
Property, in any manner that would constitute a violation of any federal, regional, state or 
local law, code, ordinance, statute, rule, regulation, decision or order currently in existence 
or hereinafter enacted (hereinafter collectively referred to as "Hazardous Waste Laws"). 
Borrower shall give Lender prompt Written Notice (as hereinafter defined) of any claim by 
any person, entity, or governmental agency that a release or disposal of Hazardous Materials 
has occurred on or about the Property in excess of any quantity permitted by the Hazardous 
Waste Laws, whether caused by Borrower, a tenant or any third party.  Borrower, at 
Borrower’s sole cost, shall retain qualified engineers or environmental consultants to 
promptly and thoroughly investigate any release or suspected release of Hazardous Materials 
on or about the Property.  To the extent such actions are required by any applicable 
Hazardous Waste Laws, Borrower shall promptly remove or remediate (as appropriate) any 
Hazardous Materials found on or about the Property regardless of whether or not Borrower 
was responsible for the existence of the Hazardous Materials.  Borrower shall not 
incorporate any underground storage tanks into the Property without the prior written 
consent of Lender, and shall insure that all tanks currently on the Property are maintained in 
compliance with all applicable Hazardous Waste Laws and underground storage tank 
regulations.  

Borrower hereby agrees to indemnify Lender and hold Lender harmless from and against 
any and all losses, liabilities, damages, injuries, costs, expenses, fines, fees and claims of any 
and every kind whatsoever paid, incurred or suffered by, or asserted against, Lender for, with 
respect to, or as a direct or indirect result of, the presence in, on, over, under or about, or the 
escape, seepage, leakage, spillage, discharge, emission or  release from, the Property of any 
Hazardous Materials (including, without limitation, any losses, liabilities, damages, injuries, 
costs, expenses or claims asserted or arising under any Hazardous Waste Laws), regardless 
of the source of origination and whether or not caused by, or within the control of, Borrower. 

Liability under this Paragraph 3(b) and similar provisions in this Mortgage and the other 
Loan Documents concerning Hazardous Materials shall survive repayment of the Note and 
satisfaction of this Mortgage; provided, however, Borrower shall have no liability under this 
Paragraph 3(b) regarding Hazardous Materials if either (i) the Property becomes 
contaminated subsequent to Lender's acquisition of the Property by foreclosure, acceptance 
by Lender of a deed in lieu thereof, or subsequent to any transfer of ownership of the 
Property which was approved or authorized by Lender in writing, pursuant to this Mortgage, 
provided that such transferee assumes in writing all of the obligations of Borrower with 
respect to Hazardous Materials pursuant to the Loan Documents, or (ii) at such time 
Borrower provides Lender with an environmental assessment report acceptable to Lender, in 
Lender’s sole discretion, showing the Property to be free of Hazardous Materials and not in 
violation of any Hazardous Waste Laws.  The burden of proof under this Paragraph 3(b) with 
regard to establishing the date upon which any Hazardous Materials was released in, on, 
over, under or about the Property shall be upon Borrower.  

Hazardous Materials shall include, but not be limited to, substances defined as "hazardous 
substances," "hazardous materials," or "toxic substances" in The Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as amended by The 
Superfund Amendments and Reauthorization Act of 1986, The Hazardous Materials 
Transportation Act, The Resource Conservation and Recovery Act of 1976, as amended by 
The Used Oils Recycling Act of 1980, The Solid Waste Disposal Act amendment of 1984, 
The Toxic Substances Control Act, The Clean Air Act, The Clean Water Act, or in any other 
Hazardous Waste Laws and shall include oil, petroleum and all of its constituents and by-
products.   

(c)  Borrower shall at all times throughout the term of this Mortgage, maintain the 
Property in full compliance with all federal, state, county, regional or local laws, codes, 
ordinances, rules, regulations, decisions and orders currently in existence or hereafter 
enacted or rendered, governing accessibility for the disabled, including but not limited to: 
The Architectural Barriers Act of 1968; The Rehabilitation Act of 1973; The Fair Housing 
Act of 1988; The Americans with Disabilities Act; and The (insert State) Elimination of 
Architectural Barriers Act (hereinafter collectively referred to as the "Accessibility Laws"). 

Borrower hereby agrees to indemnify and hold Lender harmless from and against any and all 
losses, liabilities, damages, injuries, costs, expenses and claims of any and every kind 
whatsoever paid, incurred, suffered by, or asserted against Lender for, with respect to, or as a 
direct or indirect result of, the non-compliance of Borrower or the Property, with the 
Accessibility Laws, regardless of whether or not such noncompliance is caused by, or within 
the control of, Borrower. 

Liability under this section and similar provisions of this Mortgage and the other Loan 
Documents concerning Accessibility Laws shall survive repayment of the Note and 
satisfaction of this Mortgage; provided, however, Borrower shall not be liable under this 
section for compliance with any Accessibility Laws if such Accessibility Laws first become 
effective, or such violations result from alterations or improvements to the Property that are 
performed subsequent to Lender’s acquisition of the Property by foreclosure or acceptance 
of a deed in lieu of foreclosure or subsequent to any transfer that was approved or authorized 
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by Lender, provided that such transferee assumes in writing all obligations pertaining to the
Accessibility Laws pursuant to this Mortgage and the other Loan Documents. 

(d) Lender and/or its agents, shall at all reasonable times have the right and shall 
be permitted, but shall not be required, to enter upon and inspect the Property to insure 
compliance with the foregoing covenants, and any and all other terms, covenants, conditions 
and agreements set forth in this Mortgage. 

Non-Recourse Provisions & Carve-Outs

Sample Promissory Note Exculpation provision (an almost identical provision should also be 
included in the Mortgage): 

Exculpation. 

The liability of Borrower with respect to the payment of principal and interest under this 
Note shall be “non-recourse” and Lender's source of satisfaction of Borrower’s obligations 
under this Note and the other Loan Documents shall be limited to the Property and Lender's 
receipt of the rents, issues and profits from the Property and any other collateral pledged as 
security, now or hereafter held by Lender. Lender shall not seek to procure payment out of 
any other assets of Borrower or any person or entity comprising Borrower, or to seek 
judgment (except as hereinafter provided) for any funds that are or may be payable under 
this Note or any of the other Loan Documents, as well as any claim or judgment (except as 
hereafter provided) for any deficiency remaining after foreclosure of the Mortgage.  Nothing 
herein contained shall be deemed to be a release or impairment of the Loan evidenced by this 
Note or the security intended by the other Loan Documents, or be deemed to preclude 
Lender from exercising its rights to foreclose the Mortgage or to enforce any of its other 
rights or remedies under the Loan Documents [, including but not limited to the guaranty 
from _____________ to Lender, executed as of the date of this Note (the “Guaranty”)]. 

It is expressly understood and agreed that the limitation on liability described above 
shall in no way affect or apply to the continued personal liability of Borrower and 
Borrower’s general partners for all sums due to: 

(1)  fraud or material misrepresentation made in or in connection with the Loan 
application, this Note or any of the other Loan Documents; 

(2)  failure to pay taxes, assessments and any other governmental impositions prior to 
delinquency, or to pay for labor, materials or any other charges that could result in liens on 
any portion of the Property; 

(3)  the misapplication of (i) proceeds of insurance covering any portion of the 
Property; or (ii) proceeds of the sale, condemnation or transfer in lieu of condemnation of 
any portion of the Property; or (iii) rentals received by or on behalf of Borrower subsequent 
to the date on which Lender makes written demand therefor pursuant to the terms, conditions 
or remedies set forth in any of the Loan Documents; 

(4) causing or permitting waste to occur in, on or about the Property, and failing to 
maintain the Property, except for ordinary wear and tear; 

(5) failure to return to Lender all unearned advance rentals and security deposits that 
have been paid by tenants of the Property to the extent that such fees have not been refunded 
to or forfeited by such tenants; 

(6) failure to return to Lender any and all sums paid to Borrower by any tenant of the 
Property which sums permit the tenant to terminate its lease or otherwise abandon or vacate 
its leased premises;  

(7) loss by fire or any other casualty to the extent not compensated by insurance 
proceeds collected by or remitted to Lender; 

(8) failure to return, or failure to reimburse Lender for, all Fixtures and Personal 
Property (as defined in the Mortgage) owned by Borrower and taken from the Property by or 
on behalf of Borrower out of the ordinary course of business, and not replaced by items with 
values equal to or greater than the values of the Fixtures and Personal Property so removed; 

(9) all court costs and Reasonable Attorneys' Fees (as hereinafter defined) actually 
incurred by Lender for which Borrower is liable pursuant to the terms of this Note or the 
terms of any of the other Loan Documents; 

(10) all costs and expenses, including returning the Property to its prior condition, 
including but not limited to the proper removal, transportation and disposal of Hazardous 
Materials (as defined in the Mortgage): (i) found on the Property in excess of legal limits; or 
where removal or remediation is otherwise required by any governmental entity; to which 
exposure is limited or regulated by any governmental authority; or that could pose a hazard 
to the health or safety of the occupants of the Property or the general public and regardless of 
the source of origination (including sources off the Property that have migrated onto the 
Property or into its groundwater); and (ii) violations or breaches by Borrower of any 
indemnity or other agreement of Borrower to hold Lender harmless from and against any and 
all losses, liabilities, damages, injuries, costs and expenses of any kind arising as a result of 
the presence and/or removal of Hazardous Materials and from the violation of Hazardous 
Waste Laws (as defined in the Mortgage).  Borrower shall not be liable under this section if 
the Property becomes contaminated subsequent to Lender's acquisition of the Property by 
foreclosure or acceptance of a deed in lieu of foreclosure, or subsequent to any transfer of 
ownership of the Property that was approved by Lender pursuant to the Mortgage. Liability 
under this subparagraph (10) shall extend beyond repayment of the Loan and compliance 
with the terms of the Note and Mortgage unless, at such time, Borrower provides Lender 
with an environmental assessment report that is acceptable to Lender, in Lender’s sole and 
absolute discretion, reasonably demonstrating that the Property is free of Hazardous 
Materials and is not subject to any violation of Hazardous Waste Laws.  The burden of proof 
under this subparagraph with regard to establishing the date upon which any such Hazardous 
Materials were placed or appeared in, on or under the Property, shall be upon Borrower. 

(11) any and all costs and expenses: (i) incurred in order to cause the Property to 
comply with any applicable Accessibility Laws (as defined in the Mortgage) and (ii) 
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associated with violations or breaches by Borrower of any indemnity or other agreements by 
Borrower to hold Lender harmless from and against any and all losses, liabilities, damages, 
injuries, costs or expenses of any kind arising as a result of non-compliance with any 
applicable Accessibility Laws.  Borrower shall not be liable under this section for 
compliance with any applicable Accessibility Laws that first become effective, or for any 
violation of any applicable Accessibility Laws resulting from alterations or improvements to 
the Property, that are performed subsequent to Lender's acquisition of the Property by 
foreclosure or acceptance of a deed-in-lieu of foreclosure or subsequent to any transfer of 
ownership of the Property that was approved by Lender pursuant to the Mortgage; and 

(12)   failure to remit to Lender any amounts under any letter of credit (or any renewals 
and/or replacements thereof) supplied by Borrower to Lender in connection with the Loan, 
this Note or any of the other the Loan Documents in the event that the institution issuing 
such letter of credit becomes insolvent, files or has filed against it any bankruptcy or similar 
proceeding or is closed (either temporarily or permanently), is placed in receivership, 
conservatorship or liquidation by the Federal Deposit Insurance Corporation, Resolution 
Trust Corporation or any other governmental or quasi-governmental entity, or otherwise fails 
or refuses to honor such letter of credit. 

[ADD THE FOLLOWING IN STATES WHERE APPLICABLE] 

(13) failure to timely pay any amounts payable for all state documentary stamp taxes 
and intangible personal property taxes (if any) that may be levied or assessed against the 
Loan, this Note, or any of the other Loan Documents, together with all accrued interest, 
penalties or changes.  

The obligations of Borrower in subparagraphs (1) through (12) [or (13)] above, except as 
specifically provided in subparagraphs (10) and (11), shall survive the repayment of the 
Loan evidenced by this Note and satisfaction of the Mortgage. 

Notwithstanding anything to the contrary contained in this Note or in the other Loan 
Documents, until the Guaranty referenced above is released by Lender, the exculpation and 
non-recourse provisions of this section shall not be effective and Borrower shall be 
personally, fully and completely liable for the repayment of the Loan as evidenced by this 
Note and performance under the Loan Documents. 

Full Recourse

Notwithstanding any provisions in this Note to the contrary, including without limitation the 
provisions set forth in the section above captioned “Exculpation”, Borrower and the general 
partners of Borrower (if any) shall be personally liable, jointly and severally, for the entire 
indebtedness evidenced by this Note (including all principal, interest and other charges) in 
the event that Borrower: (i) violates the covenant governing the placing of subordinate 
financing on the Property as set forth in Paragraph ___ of the Mortgage, or (ii) violates the 
covenant restricting transfers of interests in the Property or transfers of ownership interests 
in Borrower as set forth in Paragraph ___ of the Mortgage.  

Design & Construction 

What are the risks facing an Owner in a construction project? 

• Inadequate, incomplete or poorly drafted design documents. 
• Delays (controllable and uncontrollable). 
• Personal injury accidents at the site. 
• Property damage at the site or to materials in transit or in storage. 
• Builder becomes insolvent and cannot complete the project. 
• Builder fails to pay subcontractors or material suppliers. 
• Change orders increasing costs. 
• Poor workmanship (Standard of Care). 

Key Risk Management Provisions in Design & Construction Contracts

Note: Sample clauses follow in the attached contract. 

Design Documents – Owners should pay as much attention to the contracts with their design 
professional as they do to the construction contract.  American Institute of Architect (AIA) 
contracts are very good for this purpose.  Know what remedies you have available to you if 
the design documents are inadequate, incomplete or poorly drafted.  Are the design 
professional’s obligations clear in the contract for design services or are there a lot of 
“assumptions”?  Is the “scope of work” clear? Sometimes it is helpful to focus more on what 
is not included in the scope of work then what is included.  What is the applicable “standard 
of care” under the contract? 

Insurance; Bonding – Owner wants the Contractor and any subcontractors to carry adequate 
property casualty insurance and liability insurance.  If any design work is being done as part 
of the project, the Owner will want the design professional to carry Errors & Omissions 
(“E&O”) or Professional Liability insurance.  Either the Contractor or Owner will also need 
to obtain builder’s risk insurance.  Payment & performance bonds increase the cost of a 
project (the cost is usually passed through to the Owner by the Contractor), however, if the 
project is large, complex, critical or is to be performed over an extended period of time, you 
have to weigh the cost of the bond against the cost that would be incurred if the Contractor 
were to suddenly become insolvent and was unable to finish the project. 

Default; Remedies – The Owner wants the right to declare a default and terminate the 
contract as soon as possible if a major problem arises so a new contractor can be brought in 
to finish the job without undue delay.  Of course the Contractor will want written notice and 
a reasonable opportunity to cure any default that could lead to a termination of the contract.  
The parties also need to address what the Contractor is entitled to recover in the event of 
contract termination and this usually depends on whether the termination was or was not for 
cause. 

Payment Procedures; Schedule – It must be clear from the contract when the Contractor is 
entitled to payment and for what amount.  Is the project simple enough where a monthly 
invoice will do, or is a request for payment (requiring review and approval by the design 
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professional and/or owner) more appropriate?  How will disputes over the amount requested 
be addressed?  Will there be any retainage? Conditional or unconditional (as appropriate) lien 
waivers should be obtained before any payment is made. 

Alternative Dispute Resolution – ADR may or may not be desirable, depending on your 
perspective.  On one hand, ADR may be desirable for disputes where the monetary value of 
the dispute is too low to justify litigation.  On the other hand, the relatively low cost of 
mediation may encourage one or both parties to mediate every single dispute that arises. You 
are not bound by the AAA rules and procedures and can customize an ADR provision that 
fits your needs and the complexity/size of the project. 

Delays – How will you handle the inevitable delays? What is an acceptable delay? Will there 
be an extension of time and an adjustment of the contract sum for uncontrollable delays or 
just an extension of time with no adjustment of the contract sum? What documentation will 
be required for a delay claim?  When must a delay claim be presented? 

Completion Trigger – Is “Substantial Completion” or “Completion” adequately defined?  
Who makes the determination?  When do warranties begin to run? 

[Sample Construction Contract Follows] 

PART I - ANNUAL SERVICES/SMALL PROJECT CONTRACT

(This Part I is to be used in conjunction with Part II, which consists of the General Conditions to the Contract) 

Section 1.0  Basic Terms.

(a) “Owner” and Notice Address: ____________________________ 
 ____________________________ 

____________________________ 
      Attn:  _______________________ 
      Phone: ______________________ 

Fax: ________________________ 
e-mail: ______________________ 

(b) “Contractor” and Notice Address: ____________________________ 
 ____________________________ 

____________________________ 
      Attn:  _______________________ 
      Phone: ______________________ 

Fax: ________________________ 
e-mail: ______________________ 

(c) “Effective Date” This Contract shall be effective as of [this is usually the date 
the contract was executed]. 

(d) “Expiration Date” This Contract shall terminate on [this may be the Completion 
Date or it may be a later date if the Contractor is to perform on 
other projects].  

(e) “Site” and Location:   As identified in the Proposal or RFP. (See, Section 2.0 below)  

(f)  “Contract Price”    As identified in the Proposal or RFP. (See, Section 2.0 below) 

Section 2.0  Contract Documents. The following documents constitute the “Contract Documents”:  

(a) This Part I - Annual Services/Small Project Contract;  
(b) The general conditions to the Annual Services/Small Project Contract (“Part II - General Conditions”);  
(c) The specifications, plans or request for proposal (“RFP”) (as issued by the Owner, if any);  
(d) The contractor/services provider requirements provided by Owner (“Contractor Requirements”); and 
(e) The proposal for the Work that is to be supplied by Contractor to the Owner (“Proposal”).

Collectively, the above referenced documents comprise the “Contract”. To the extent that this Annual 
Services/Small Project Contract and any other Contract Documents (including any attached exhibits) are in direct 
conflict, this Contract for Annual Services/Small Project shall be controlling.    

Section 3.0 The Work. The “Work” consists of the services and/or materials to be provided by Contractor as more 
particularly described in the Proposal.   

Section 4.0 Term. This is a contract for the provision of services and/or materials that may be provided continuously 
over the term of this Annual Services/Small Project Contract or intermittently on distinct projects.  The beginning and 
ending dates shall be determined as follows:  (a) Work on specific projects shall commence on the “Commencement 
Date” and be completed on or before the “Completion Date”, as those terms are defined in a separate Proposal that 
shall be provided to Owner by Contractor; and (b) The provision of ongoing services shall commence on the Effective 
Date and end on the Expiration Date of this Annual Services/Small Project Contract, as set forth above.  All Work 
performed by the Contractor between from the Effective Date through the Expiration Date is to be governed by the 
terms and conditions of this Contract.   

Section 5.0 Billing; Payment. Owner shall make payment to Contractor as set forth in Section 2.0 of the General 
Conditions, unless other provisions are specifically set forth in the Proposal.   

Section 6.0 Insurance. Contractor shall carry and maintain at Contractor’s cost, the insurance coverages set forth in 
Section 10.0 of the General Conditions, unless other provisions are specifically set forth below. [insert any special 
insurance provisions here, including any payment or performance bond requirements, E&O coverage, etc.].  
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Section 7.0 Underground Obstructions; Utilities. If any excavation is to be conducted as part of the Work or if the 
Work could otherwise reasonably be expected to impact existing utilities serving the Site (underground or 
aboveground), Contractor shall identify and accurately locate all utilities serving the Site and Contractor assumes all 
liability for any damages, including but not limited to personal injury, arising from Contractor’s failure to properly 
identify and protect such utilities. 

Section 8.0 Confidentiality: Contractor shall ensure that any information disclosed to or obtained by Contractor in 
connection with its Work under this Contract shall not be disclosed to others, in whole or in part, without the prior 
written consent of Owner, and shall be used solely for the purpose for which such information was provided and for 
no other purpose whatsoever. 

Section 9.0  Notices. Notices to the respective parties shall be sent to the addresses set forth in Section 1.0 above 
and shall be deemed to have been received: (a) on the actual date of receipt if sent by overnight courier or 
registered/certified mail return receipt requested; or, (b) on the date that the receiving party provides the sending 
party written confirmation of receipt of the notice if sent by facsimile.  Notice by any other means shall not be deemed 
to be effective notice. 

Section 10.0  Execution in Counterparts. This Contract may be executed in any number of counterparts, each of 
which shall be deemed to be an original, and all of which shall constitute one Contract.  To facilitate execution of this 
Contract, the parties may execute and exchange counterparts of the signature page to this Contract by facsimile. 
Until such time as both parties are in receipt of a fully executed and complete Contract, neither party shall have any 
rights or obligations towards the other party.   

Section 11.0  Site Access; Scheduling.  Contractor is hereby granted a limited right-of-entry to the Site for the sole 
purpose of completing the Work.  Access to the building, scheduling the Work and building security issues shall be 
coordinated prior to commencing any Work on the Site with the Owner contact. Contractor shall be responsible for 
obtaining the name and contact information of Owner’s contact person from Owner prior to commencing work.  Any 
keys, access cards and/or pass codes issued to Contractor for access to complete the Work pursuant to this 
Agreement must be returned to Owner immediately upon completion of the Work or the earlier termination of this 
Agreement. Owner reserves the right to (a) withhold final payment from Contractor until such time as all such keys, 
access cards and/or pass codes have been returned; or (b) if thirty (30) days have passed since the completion of the 
Work or earlier termination of this Agreement, Owner may deduct the actual cost of changing the locks or access 
codes from the amount owing to Contractor. 

IN WITNESS WHEREOF, the Owner and Contractor have executed this Contract as of the dates indicated 
below. 

OWNER:      CONTRACTOR: 

__________________________________ [contractor’s correct legal name]  

By: _______________________________* By: _______________________________* 
        
Print Name: ________________________ Print Name: ________________________ 

Its: _______________________________ Its: _______________________________ 

Date: _____________________________ Date: _____________________________ 

ATTACHMENTS: 

Part II - General Conditions to the Annual Services/Small Project Contract 
A - Specifications, plans or the RFP (as issued by the Owner, if any) 
B - Contractor’s Proposal
C - Nationwide Contractor/Service Provider Requirements 

*NOTE: Owner and Contractor must also sign the General Conditions attached to this Contract. 

PART II - GENERAL CONDITIONS

Section 1.0 Contract Documents.  These GENERAL CONDITIONS (“General Conditions”), by and between 
Nationwide Mutual Insurance Company (“Owner”) and Contractor (as identified below), are an integral part of the 
“Contract Documents”, which consist of: (a) The Annual Services/Small Project Contract; (b) these General 
Conditions; (c) Nationwide Contractor Requirements; and (d) the Proposal. The Contract Documents shall collectively 
comprise the “Contract”. These General Conditions supersede and replace any general conditions provided by 
Contractor that may be included in, or attached to, Contractor’s Proposal. 

Section 2.0 Contract Price; Payment. The Contract Price for the Work, as set forth in the Proposal, shall be all 
inclusive and shall specifically include, but shall not be limited to: (a) all applicable taxes; (b) the cost of all licenses, 
permits, approvals and inspections necessary to complete the Work; (c) any dumpster, dump fees, hauling or 
disposal fees incurred by the Contractor; and (d) the cost of meeting all of the requirements set forth in the Contract.  
Payment of any undisputed amounts shall be made to Contractor (a) within thirty (30) days after Owner’s receipt of a 
complete invoice that complies with the terms of the Proposal; or (b) otherwise pursuant to the payment schedule set 
forth in the Proposal. 

Section 3.0 Compliance with Laws; Hazardous Conditions; Safety Issues.  The Work shall be completed in 
compliance with all applicable federal, state and local laws, rules and regulations, including, but not limited to, all laws 
related to the protection of human health and safety and protection of the environment (including all applicable OSHA 
and EPA regulations). THE CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR DEVELOPING, 
MAINTAINING AND ENFORCING COMPLIANCE WITH ALL WORKER/WORKPLACE SAFETY PROGRAMS AND 
PROCEDURES REQUIRED BY LAW OR OTHERWISE NECESSARY TO COMPLETE THE WORK IN A SAFE 
MANNER. Contractor shall be solely liable for any claims, fines, fees, penalties or other liabilities arising from 
Contractor’s failure to perform the work in a safe manner; comply with all such laws, rules or regulations; or to 
effectively develop, maintain and enforce an adequate worker/workplace safety program.  Contractor shall: (a) take 
all necessary and appropriate actions to protect Contractor, Contractor’s employees, agents, vendors, 
subcontractors; Owner, Owner’s property and Owner’s employees, agents, vendors; and all third parties that lawfully 
have access to the Premises or to public areas adjacent to the Premises, from exposure to any unsafe conditions that 
may be associated with the work performed by Contractor; (b) provide Owner with immediate notice of any notices, 
citations, property damage or personal injuries occurring on (or adjacent to) the Premises or that are in any way 
associated with the Work; and (c) promptly notify Owner upon discovering any Hazardous Substances3 or conditions 
at the Premises that were not previously disclosed to Contractor by Owner.   

Section 4.0 Representations and Warranties. Contractor hereby represents and warrants to Owner that: (a) 
Contractor is familiar with the laws, rules, and regulations applicable to the Work; (b) Contractor has thoroughly 
reviewed the Contract Documents and has obtained in writing, from Owner, clarification of any terms or conditions 
contained therein that Contractor found to be in conflict, in error, inconsistent or unclear; (c) Contractor has inspected 
the premises where the Work will be performed (the “Site”) and found existing site conditions to be consistent with the 
Work described and the Contract Documents; (d) Contractor is sufficiently experienced with the Work to be 
performed and shall supply a sufficient number of qualified personnel (certified and licensed as required by any 
applicable law, rule or regulation) necessary to complete the Work as provided herein; and (e) Contractor is not, and 
Contractor is not engaged in this transaction on behalf of, a person or entity with which Owner is prohibited from 
doing business pursuant to any law, regulation or executive order pertaining to national security (“National Security 
Laws”) 4 and Contractor has not violated and, to the best of Contractor’s knowledge Contractor is not under 
investigation for, the violation of any Laws pertaining to money laundering, as those Laws are more particularly 
described in the footnote below. 
.

                                               
3 As used herein, the term “Hazardous Substances” shall have the same meaning as set forth in §101(14) of the 
Comprehensive Environmental Response Compensation and Liability Act (“CERCLA”) as amended and shall also 
include: (a) “Pollutants” and “Contaminants” as defined by the CERCLA; (b) substances defined as “Toxic” by the 
Toxic Substances Control Act (“TSCA”) and, (c) petroleum, petroleum by-products and its constituents. 

4 “National Security Laws”, as referenced above, shall specifically include, but shall not limited to, the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and obstruct Terrorism Act of 2001, 
Pub. L. No. 107-56 (aka, the USA Patriot Act); Executive Order 13224; the Bank Secrecy Act, 31 U.S.C. Section 
5311 et. seq.; the Trading with the Enemy Act, 50 U.S.C. App. Section 1 et seq.; the International Emergency 
Economic Powers Act, 50 U.S.C. Section 1701 et. seq.; sanctions and regulations promulgated pursuant thereto by 
the Office of Foreign Assets Control (“OFAC”), as well as laws related to the prevention and detection of money 
laundering in 18 U.S.C Sections 1956 and 1957. 
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Section 5.0 Permits; Notices.  Contractor has obtained (or prior to commencing any Work, will obtain) all of the 
licenses, permits, approvals and inspections necessary (if any) to complete the Work and the cost of all such 
licenses, permits, approvals and inspections are included in the cost of the Work. 

Section 6.0 Standard of Care. The Work to be performed by Contractor under this Contract shall, at a minimum, 
meet all professional and/or trade standards applicable to Contractor and/or the Work being performed by Contractor.  
Contractor shall perform all Work under this Contract in a manner that is consistent with the skill, competence and 
knowledge customarily exercised by similarly experienced and qualified Contractors performing similar Work in the 
locality where the Site is located.  

Section 7.0 Labor, Tools and Equipment. Contractor shall supply all of the services, labor, tools, equipment, 
transportation and materials necessary to complete the Work in a timely and efficient manner. 

Section 8.0 Site Conditions. Contractor shall maintain the Site in a clean, neat and orderly condition at all times; 
clean-up the Site at the end of each work day; and promptly remove all debris, trash or waste generated during 
performance of the Work upon completion of the Work.  All such debris, trash or waste shall be transported and 
disposed of at a disposal or recycling facility that is specifically authorized by the applicable governmental authority to 
accept the type of debris, trash or waste being deposited.  Contractor shall provide Owner with dump receipts or 
other evidence demonstrating the final disposition of all debris, trash or waste generated during performance of the 
Work.  Any costs incurred by Owner in cleaning-up the Site (either on a daily basis or upon completion of the Work) 
will be billed to Contractor and shall, at Owner’s election, be payable immediately upon Contractor’s receipt of a 
statement therefore or the cost incurred by Owner may be deducted from any future payments due to Contractor.  

Section 9.0 Insurance. Contractor shall carry and maintain at its own cost, with insurance companies that are rated 
“A” or better by A.M. Best’s insurance rating service, all necessary liability insurance for damages caused or 
contributed to by Contractor and insuring Contractor against claims that arise from or that are otherwise related to the 
work performed, or materials provided, by Contractor. Minimum insurance coverages, which shall not be construed 
as a limit on Contractor’s liability, are set forth below: 

(a) Workers’ Compensation insurance to the full extent required by applicable state or federal laws; 

(b) Employer’s Liability insurance of not less than $1,000,000.00;  

(c) Commercial General Liability (“CGL”) insurance, including Contractual Liability, Public Liability 
coverage and satisfying the provisions of subparagraphs (i) and (ii) below, of not less than 
$2,000,000.00 each occurrence and $2,000,000.00 in the aggregate. 

i. The CGL policy shall also cover liability arising from premises-operations, independent 
contractors, products-completed operations (maintained for at least 2 years following final 
completion of the Work/Services provided under the Contract), personal injury and liability under 
an insured contract (including the tort liability of another assumed in a business contract). 

ii. Contractor’s insurance shall apply as primary insurance with respect to any other insurance or 
self-insurance programs carried by any indemnities.  If any additional insured has other 
insurance that is applicable to the loss, such other insurance shall be on an excess or 
contingent basis. 

(d) Comprehensive Auto Liability: a combined single limit of not less than $2,000,000 on all owned 
or leased vehicles used in connection with the Project (if any). 

All of the aforesaid insurance (except the Worker's Compensation Insurance and Employer’s Liability Insurance) 
shall be written in the name of Contractor and shall name Owner as an additional insured.  All such policies shall 
be underwritten with deductibles and in a form that shall be subject to Owner’s approval. The certificates of 
insurance shall contain a provision that the policies will not be canceled or the coverage materially changed 
without 30 days’ prior written notice to the Owner.  

CONTRACTOR MUST PROVIDE OWNER WITH CERTIFICATES OF INSURANCE PRIOR TO COMMENCING 
ANY WORK AND UPON ANY POLICY RENEWAL OCCURING DURING THE TERM OF THE CONTRACT.

Section 10.0 Indemnification. Contractor hereby agrees to indemnify and hold Owner harmless from and against 
any and all claims, damages, losses and expenses (including, but not limited to reasonable attorneys fees) that arise 
out of Contractor’s performance of the Work, to the extent that such claims result, directly or indirectly, in whole or in 
part, from the acts, errors or omissions of Contractor, Contractor’s employees, Contractor’s agents or a subcontractor 
working for or under Contractor. The indemnification provisions of this Section 11.0 shall survive the expiration or 
earlier termination of this Contract.   

Section 11.0 Warranty.  For a period of one (1) year from the date of completion (being defined as the date that all 
punch-list items have been completed), Contractor warrants to Owner (a) that all materials and/or equipment 
furnished under the Contract will be of good quality and new unless specifically required or otherwise permitted by the 
Contract; (b) that the Work will be free from defects not inherent in the quality required or permitted, and (c) that the 
Work will conform with the requirements of the Contract. Work not conforming to these requirements, including 
substitutions not properly approved and authorized, may be considered defective. Contractor's warranty excludes any 
damage or defect caused by abuse; modifications not executed by the Contractor; improper or insufficient 
maintenance; improper operation; or normal wear and tear sustained under normal usage.  

Section 12.0 Termination. Owner may terminate this Contract upon three (3) days written notice to Contractor (the 
third day after Contractor’s receipt of the notice of termination shall be the “Date of Termination”).  In the event of 
termination, Contractor shall be paid for all Work performed through the Date of Termination. 

Section 13.0 Waiver of Jury Trial.  The parties hereby mutually waive any rights which either may have to trial by 
jury in any action, proceeding or counterclaim brought by one party against the other on any matter whatsoever 
arising out of or in any way connected with this Contract, the relationship of the parties, the Work or the Site, for any 
liability, claim, injury, loss or damage to persons or property. 

Section 14.0 Subcontractors. All subcontractors must be approved in advance by Owner.  All subcontracts shall 
include a copy of these General Conditions as well as subcontractor’s express, written representation that 
subcontractor has reviewed, and agrees to comply with, these General Conditions. 

Section 15.0 Miscellaneous. (a) This Contract represents the entire agreement between the parties and 
supersedes any prior negotiations, representations or agreements, either written or oral; (b) This Contract may only 
be modified by means of a written instrument signed by both parties; (c) Any terms or conditions set forth herein that 
are determined to be void, illegal or unenforceable, shall be severed from this Contract and the remainder of the 
Contract shall remain in full force and effect; (d) This Contract is not assignable in whole or in part by Contractor 
without Owner’s prior written consent; (e) This Contract shall be construed according to the laws of the state where 
the Site is located; (f) Time is of the essence in the performance of all obligations under this Contract; (g) Any time 
periods provided herein shall be measured in calendar days; (h) Any capitalized  terms that are not defined herein 
shall have the same meaning as set forth in the Annual Services/Small Project Contract.

Agreed to by: 

OWNER:      CONTRACTOR: 

_________________________________ ________________________________ 

By: ______________________________ By: _____________________________     
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CHECKLISTS

Commercial Leases
Key Risk Management Provisions Checklist 

Commercial General Liability (CGL) 
   Limits 
   Deductibles 
   Extent of Coverage 
   Additional Insured (Who pays deductible?) 
   Contractual Liability 
   Primary Coverage 
   Waiver of Subrogation 

Property Insurance
  Limits 

   Deductibles  
   Extent of Coverage 
   Additional Insured (Who pays deductible?) 
   Contractual Liability 
   Primary Coverage 
   Waiver of Subrogation 

Indemnification
  Landlord (LL) 

   Tenant (T) 
   Negligence 
   Extent of Indemnification (Who? What? Where?) 

   Compliance w/ Laws
  Does LL represent compliance at commencement? 

   Does LL represent that compliance will be maintained throughout the term? 
   Compliance w/ “All laws now in effect and as adopted or amended in the future”? 
    Environmental (Mold?) 
    ADA 
   What are T’s remedies for LL’s failure to comply? 
   Does T represent that compliance will be maintained throughout the term? 
    Environmental (Mold?) 
    ADA 
   What are T’s remedies for LL’s failure to comply? 
   Patriot Act compliance. 

   Environmental 
  Does LL represent compliance at commencement? 

   Does LL represent that compliance will be maintained throughout the term? 
   Compliance w/ “All laws now in effect and as adopted or amended in the future”? 

  How is mold addressed? 
   What are T’s remedies for LL’s failure to comply? 
   Does T represent that compliance will be maintained throughout the term? 
   What are T’s remedies for LL’s failure to comply? 
   Do other T’s use hazardous substances? 

  Does T use hazardous substances in the ordinary course of business?  
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  Indemnification 
     LL 
     T 
  Does LL indemnify T for “third party” releases (other T’s or off-site)? 
  What is the clean-up standard (how clean is clean?)? 
  Who controls the clean-up? 

   Destruction; Condemnation
  LL’s obligation to rebuild. 

   Time frame for reconstruction. 
   Rent Abatement for T? 
    Base Rent 
    Other Costs 
   Termination Rights 
    Are repair/rebuild obligations tied to receipt of insurance proceeds? 
   Does LL’s lender control insurance proceeds? 
   Does T have any rights to condemnation proceeds? 

   Default;Remedies
  Notice Requirements 

   Opportunity to Cure 
   T’s Self-Help Remedies  
   Rent Set-Off Rights 
   Termination Rights 
   Do T’s remedies conflict with LL’s mortgage? 
   Monetary v. Non-Monetary Defaults 
   T’s obligations following termination. 
   LL’s obligations following termination. 

   Holdover
  What are T’s cost in event of holdover? 

   LL’s Remedies 
   Consequential Damages 
   Exception for ongoing, good-faith negotiations? 

Real Estate Financing
Key Risk Management Provisions Checklist 

(Note; Mortgage) 

Defaults; Remedies 
  Notice Requirements 

   Opportunity to Cure 
  Monetary v. Non-Monetary Defaults 

   Lender’s Remedies  
    Acceleration 
    Foreclosure 
    Default Interest 
    Appt. of Receiver 
    Default Interest 
    Prepayment Premium 

Commercial General Liability (CGL) Insurance
  Limits 

   Deductibles 
   Extent of Coverage 
   Additional Insured 
   Contractual Liability 
   Underwriter Requirements/Qualifications 

Property Insurance
   Limits 
   Deductibles 
   Extent of Coverage 
    Flood 
    Earthquake 
    Terrorism 
    Environmental 
   Additional Insured 
   Contractual Liability 
   Underwriter Requirements/Qualifications 
   Control of Insurance Proceeds 

   Escrow Accounts
  Taxes; Assessments. 

   Insurance 
   Tenant Improvements 
   Maintenance 
   Interest on Escrow Funds 
   T’s right to withdraw funds. 

   Maintenance; Environmental 
  Environmental Indemnifications 

    Survival of Indemnity 
    Release of Indemnity 
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   Non-Recourse Provisions; Carve-Outs 
  Non-Recourse Provision 

   Is there a guaranty? 
    What are guarantor’s obligations/liabilities? 
    Are there provisions for the release of the guaranty? 
   What are the non-recourse “carve-outs”? 
    Who is liable? 
    Survival of carve-outs. 

Project Design & Construction
Key Risk Management Provisions Checklist 

Design Professional (“DP”) Contract
  Scope of Work 
   Design Only 
   Review Pay Requests  
   Contract Administration 
   Physical Inspections  
   Resolve Contractor/Owner Disputes 
  Professional Liability or E&O Insurance 
  Payment Procedures; Schedule 
   Lump sum/Hourly/Percentage of Construction Cost 
   Schedule of Values  
   Reimbursable Costs (multiplier?) 
   When is payment due (contract phases)?  

   Defaults; Remedies  
    Owner’s Remedies  
   What is DP entitled to recover after termination? 
   What are Owner’s/DP’s obligations after termination? 

  Who owns (and has the right to future use of) the design documents? 

Contract for Construction
Defaults; Remedies 
  Notice Requirements 

   Opportunity to Cure 
   Owner’s Remedies   

  Termination 
    Withhold Payment 
   What is Contractor entitled to recover after termination? 
   What are Owner’s obligations after termination? 
   Surety Notice Requirements 

Commercial General Liability (CGL) Insurance
  Limits 

   Deductibles 
   Extent of Coverage 
   Additional Insured 
   Contractual Liability 
   Primary Coverage 
   Underwriter Requirements 

Property Insurance
   Limits 
   Deductibles 
   Extent of Coverage 
   Additional Insured 
   Primary Coverage 
   Builder’s Risk (who provides?) 
   Materials in Transit 
   Materials Stored Off-Site 
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Payment/Performance Bond Requirements 

Indemnification
  Owner 

   Contractor 
   DP 
   Negligence 
   Extent of Indemnification (Who? What? Where?) 

Change Order Requirements 
  Any changes in work permitted w/o a written change order? 

   Who has authority to sign a CO? 

Delays 
  Are “uncontrollable” or force majeure delays defined? 

   What are the documentation requirements for a delay? 
  Extension in contract time; cost increase; or both? 

   Payment Procedures; Schedule
  Contractor submittal requirements for pay requests. 

    Information/detail required. 
    Contractor’s reps & warranties for pay request (payment of subs). 
   Payment Schedule 
    Is final payment due upon “Substantial Completion” or “Completion”?  
   Who reviews pay requests? 
   Approval period for pay requests. 
   How are disputes over pay requests handled? 
   Witholding/Retainage 
   Lien Waivers  

Completion Trigger   
  Is “Substantial Completion” and/or “Completion” adequately defined?   
  Who makes the determination?   
  Inspections 
  Punchlist Provisions 
  When do warranties begin to run? 
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