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Dealing with the Regulators— An International Perspective

‘A Few Insights

Insight 1 —Overseasregulatorstend to think and act in similar ways, and they may
know more about your industry and company than you may realise.

The natural instinct of regulatorsisto operatein asimilar manner, regardless of which
country their jurisdiction covers or which industry they regulate.

Therefore, regulators of air transport, health services or anti-trustsin various countries will
often talk and think in similar ways. For example they will all, to varying degrees, publish
guidelines or other statements of how they interpret their laws and how they will enforce
them. They will also amost all have statutory compulsive powers that will be subject to
procedural restrictions. Most of them will be obliged to provide you with awritten statement
of reasonsif they exercise aregulatory discretionary power in away that is adverse to what
you sought.

This characteristic is primarily aresult of the common features of regulatory work and the
natural desire of regulators to have uniformity for the sake of certainty. But it can aso be
increased by other factors. It may be even greater, for example, where countries share the

same language, or political and legal systems, or are closely linked in geographic terms.

Additionally the so-called ‘ elephant and mouse’ syndrome may apply in some circumstances.
Canadian regulators, for example, often face pressuresto follow the lead of the USin areas
that have cross-border impact such as energy and securities regulation. This may mean in
some instances that, if you propose to deal with aregulator in country A, you may also need
to be familiar with the regulatory views of larger country B.

When dealing with overseas regulators, therefore, general counsel can take some comfort
from this general instinct of regulatory agencies to operate in ways that are broadly like what
they may be familiar with in other contexts.

Notwithstanding the fact that they may reach different decisions from time to time because of
cultural or legal differences, there are arange of mechanisms and relationships (formal and
otherwise) which are in place that contribute to regulatory uniformity and common
knowledge between countries.

At the most extreme, they include the establishment of bi-national or multi-national agencies.
For example, a bi-national regulator (FSANZ) has been established to regulate food standards
in Australiaand New Zealand. In Europe, the EU Commission could be seen asa similar
regulatory tool on amuch larger scale.

A less comprehensive but far more common tool of formal regulatory uniformity is the treaty
or theMOU. Usually, treaties are at the state level. For example, earlier thisyear, Australia
and Canada signed a treaty to recognise each other’ s assessments about the safety and quality
of new pharmaceuticals seeking to enter the markets of both countries. MOU’s are more
commonly entered into between the agencies themselves. For example, Australia’'s
competition regulator (the ACCC) has an MOU with the UK Office of Fair Trading.

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 3



ACC's 2005 ANNUAL MEETING

Sometimes, such treaties or MOU’s may even be backed up with legidative teeth. For
example, anumber of years ago the Australian Parliament passed the Mutual Assistancein
Business Regulation Act 1992 (‘MABRA") and the Mutual Assistance in Criminal Matters
Act 1987 (‘MACRA"), which provide vehicles for regulatorsin Australiato use information
gathering powers locally for the benefit of overseas regulatory agencies. These enactments
have been used in order to secure and provide information for US regulatorsin particular.

In rare circumstances, the powers of different regulators can even be used to leverage the
information that may be made available to others. A more powerful foreign regulator can
actually have access to information that might not be legally available to the home-country
regulator, thus allowing the latter an opportunity through official information exchanges —
subject to any legal restrictions — to be a better informed and thus more effective regulator in
respect of what is happening on their home turf. In many circumstances, for example, US
regulators have powers often not available to their European and other western counterparts,
and can get hold of much more information than others and more successfully obtain lifting of
legal privilege claims.

Clearly, however, the information that can be passed on by one regulator to another is aways
restricted by statue and common law. It isworth noting, for example, that US regulators are
generally regarded amongst overseas regulators as the hardest to get information out of
because of their stringent information sharing laws, but they are aso the keenest to get
information from their overseas counterparts.

Below the formal statutory frameworks are the international relationships. These are
formalised through regulators forums, in which regulators regularly meet to develop
consistent approaches to regulatory issues and inform each other. A regulatory forum exists
for pretty well every area of activity you can think of —including, most probably, the business
that your company isin. Examples of some of the larger, better known international
regulatory forums are:

¢ International Competition Network;
¢ International Consumer Protection Enforcement Network;
* International Organisation of Securities Commissions.

The formal links created by these organisations are particularly strong among regulatorsin
UK/Europe, Asia, North Americaand Australia/lNew Zealand where, presently, many of your
companies would have branches.

The more subtle links come from the personal networks that are crested between the
regulators.

Many regulatory agencies exchange staff with their counterpartsin other countries. Inthe
past twelve months, for example, the ACCC has had staff seconded to or from U.S,,
Canadian, New Zealand and British (including Irish) agencies. At varioustimes, it has aso
received secondments from Asian regulators. This pattern is not limited only to competition
regulators and would be replicated in virtually any area you can imagine.

Similar patterns of staff exchange occur in Europe between the EU Commission and domestic
regulators, particularly in the anti-trust area.
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Then, there is aso the high level expatriate network, or the ‘ brotherhood of regulators’, which
is often surprisingly widespread. For example:

* TheDubai based Financial Services Authority isalmost completely staffed at the
higher echelons with former regulators from the UK, Australia, New Zealand and
Canada. Qatar has also recently started recruiting from the same areas to establish its
own authorities.

* Andrew Proctor, the CEO of the UK Financial Services Authority, was formerly the
director of compliance for the Australian Securities and Investments Commission, and
until very recently was the managing director of the Hong Kong Stock Exchange.

* John Palmer was the Superintendent of Financial Institutions for Canada until 2001,
when he took up a position as deputy managing director of the Singapore Money
Authority. Most recently, he worked as a consultant to the Australian Prudential
Regulatory Authority during aroyal commission into the collapse of a major insurance
company in Australia.

» John Feil, the current executive director of the Australian National Competition
Council, isthe former general manager of the New Zealand Commerce Commission.

It isworth noting, however, that US regulators do not tend to go as far afield as their other
English speaking cousins.

The major conclusion to reach from considering the above is simple - don’t ever think that
regulatory agencies operate in silos apart from each other. When you come knocking, they
may aready know alot more about your industry and your company than you realise — or
they can often do so in avery short period of time.

In particular, don't bother trying to ‘game’ regulators in various countries by providing them
with different data or arguments. It is standard procedure for regulatory agencies dealing with
a cross-boundary issue to regularly swap what information they can within legal constraints,
and often attempt to confirm the data they have been given by a company through speaking to
each other.

Insight 2 — But the most effective way to deal with an overseasregulator isthrough
having someone on the ground.

Notwithstanding all of the above, when it comes to the final decision to be made by an
overseas regulator that may affect your company, culture and setting are critical. Even if
regulators in two countries are enforcing exactly the same laws, there can be subtle practical
differences which lead to unexpected results if you are not familiar with the local setting.
You can very easily end up being blind-sided with an adverse decision you did not expect.
This means that thereis no better asset than local knowledge, because the differencesin the
regulatory framework (whether cultural or legal) will more often be what brings you unstuck.

For example, when the competition regulators in Australia and New Zealand were considering
the merger of QANTAS and Air New Zealand on the Trans Tasman route, the merger laws
they were applying were (for al relevant purposes) exactly the same. The two regulators
effectively reached the same decision —to reject the merger. However, when the airlines
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appealed the decisions in their respective countries, therewas asurprise. In Australiathe
appeal was heard by a specialist competition tribunal which included economic members as
well asajudicial member. They upheld the appeal on a de novo hearing and said the merger
was not anti-competitive and could proceed. In New Zealand, the appeal was dealt with under
normal Administrative Law principles and went to the New Zealand Supreme Court —a single
judge — as a straightforward issue of judicia review and statutory interpretation. The New
Zealand court decision went the other way, being to not set aside the regulator’s original
decision.

A case study that would be more familiar to US lawyersis the GE/Honeywell merger
proposal, where the merger was approved in the US, but rather famously rejected by Mario
Monti of the EU Commission. At least in that case there were some differencesin the
applicable statutes, and additionally the practices and economic theories applied by the two
regulators for assessing the competitive impact of a concentration were different.

In Europe, regulatorsin different countries tend to only apply common statutes if the
legisiation derives from EU directives or regulations. In such cases, although there exists a
theoretical possibility that two regulators might reach different conclusions, the affected
parties could always refer the matter to the European Court of Justice to secure afinal
resolution of the matter.

But there are anumber of areas that are not subject to EU legidation and there it is till quite
possible for regulators to reach different conclusions. They would invariably be acting on the
basis of different laws.

At times, fundamental differencesin regulation can arise out of culturd or political
differences that exist between otherwise similar countries. The Cuba situation is an obvious
instance; in Canada and the US differences that led to conflicting blocking and anti-blocking
legislation on both sides of the border impacting on whether companies on either side could
have dealings with Cuba and the impact on their executives to enter or carry on businessin
the US.

Many companies have also fallen into the trap of putting too much faith in the ‘ elephant and
mouse’ syndrome, and have assumed that a submission that suited the requirements of the
regulator in (large) country B will also satisfy all the requirements of the regulator in (not
quite so large) country A. Time always needs to be taken to tailor any submission to make
sure it meets the specific needs of the relevant regulator.

The regulatory differences may be subtle, and relate more to how a decision isreached than
what the decision may be. For example, the amount of information required by afood
standards regulator in country A may be significantly more than is required in country B, just
to get the same authorisation from both of them and even if the statutory standards look the
same on paper. Often, you may not get a sense of these kinds of differencesjust by reading
their laws or their publications.

Equally, it may be surprisingly easy to secure a meeting with a very senior regulator in one
country (perhaps even the Chairperson or a Commissioner) to discuss a matter, whereasin
another country, it may be quite impossible because the senior regulator actsin a quasi-
judicial manner and rarely meets or negotiates directly with any party. At best, you may be
able to meet with a project officer who will be drafting a recommendation for the board or the
statutory office holder to consider.
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Even the willingness of the regulator to travel may differ from country to country. Putting it
at its broadest, for example, Austraian regulatorsin many industries are generally less willing
to travel to meet with companies than their Canadian counterparts, unlessit isrequired for an
investigation. Often, the company will be expected to travel to meet with the regulator.

Because of the cultural and legal differences, when it comes to dealing with an overseas
regulator, there is no strategy better than having someone ‘ on the ground’, whether that
person isalawyer or a consultant, or your own branch manager. But when selecting and
managing that local person, you should note particularly the following points.

Insight 3-What you should look for in alocal representative, and how you should
manage the proj ect

A general counsel is ordinarily looking for particular attributes when selecting a person or
firm to represent their company in dealings with an overseas regulator. Often, these attributes
are determined more by the needs of the client company than those of the regulator. When
planning the project and selecting a representative, however, it would be wise for a general
counsel to also consider the needs of the regulator as part of the equation.

There are certain common characteristics that the regulator will be looking for or expecting in
alocal representative. They will generally want to deal with someone who:

* ‘Knowstheir stuff’ (both local laws and their overseas client);

* Knows how the regulator thinks,

* Hasthe proper level of authority/delegation to deal with the matter, including making
commitment on behalf of the company up to a certain level;

« Isawaysavailable’;

¢ Can deal with the matter in a seamless manner (ie the regulator does not like dealing
with head office (US) on some parts of the matter, a US law firm on other parts, and a
local lawyer/consultant on others).

There is one other characteristic which experienced observers have differing views on. Itis
whether the regulator prefers to always work with alocal person whom they know well.
There is no doubit that there can be advantages in appointing alocal who has credibility with
the regulator. Often, that credibility is based upon the facts that the local lawyer knows the
regulator’s needs very well, and that the regulator has found from experience that the local
lawyer can be trusted and does not play games with them. There are countervailing factors
that need to be considered though. First, thereisarisk that, if the local representative
frequently deals with the regulator on particular issues for overseas clients, they can end up
adopting a‘ cookie cutter’ approach which they may apply to your matter. This may mean
they will assume too much and not know when to seek instructions from their client. The
other big risk you may run is that you may appoint someone who you understand has often
dealt with the regulator and is well known to them (and may even be a former regulator) — but
their reputation within the regulatory agency may not be what you assumeit is. The regulator

! one practical hint to keep in mind is that, if it is necessary for you to dea with the overseas regulator, you
should make sure the inconvenience of any cross time zone video or telephone conference with the regulator that
may become necessary is worn by you, not them. Ordinarily, if you are dealing with aregulator overseas, it
means your company isin trouble, or you want something. So it iswise to ensure that any personal discomfort is
borne by you.
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will never tell you what they think of a particular local lawyer, so you will need to use
alternative means of checking on reputations and the quality of their work.

Even if the US based general counsel for the company does select a person with all the above
attributes, the project can still falter if the general counsel does not keep atight rein on the
local representative/lawyer, or does not brief them properly.

From the regulator’ s point of view, if it becomes apparent that the local lawyer is not singing
the same tune as their US based client, (particularly if the US client has to countermand their
local representative’ sinstructions) thenit is highly likely the regulator will lose patience.

Always remember that, even though aregulator is obliged and expected to deal with all
partiesin afair and even handed manner, if they draw the conclusion that their timeis being
wasted because of poor communication between lawyer and client, then they are naturally
more likely to give priority to another matter where their time is not being wasted. Remember
that regulators only have afinite amount of time in each day, and often you are competing
with othersto get a share of that time.

Also note that the more experienced aregulator isin dealing with the legal community, the
lesslikely they are to be patient with alawyer who appears to be poorly briefed or does not
have an appropriate level of delegation from the US company. Thisis particularly going to be
the case among business regul ators.

There is one exception to the above principles. From time to time, and even with the best
briefing in the world, the local lawyer may not have sufficient intimate knowledge of the
company’ s workings to be able to answer aregulator’s more detailed or technical questions,
which may require a dialogue rather than a written answer. In those situations, the regulator
may wish to discuss a matter with the head office people (usualy in thelegal ared). Itis
important for you that, in those situations, the local lawyer does not act asa ‘blocker’ to the
regulator’ s desire to communicate directly with the company. A good local lawyer would
know when it iswisest to facilitate that kind of contact, rather than appear to be standing in
theway. A bad onewould regard any direct contact between regulator and the overseas client
asaloss of their control of the process— which isillusory in any event.

In this regard, ‘team management’ by the general counsel of the process and the peopleis
critical.

The most dangerous local lawyer you can use isthe ‘eager’ lawyer — that person who wants to
‘win’ for their client at all costs or get a better deal for their client than even the client wanted.

Occasionally, alocal lawyer will seek to impress an overseas client by embellishing their
instructions or taking advantage of an unanticipated opportunity to get what they think isa
better deal for their US client out of the regulator. This short term benefit can backfire if the
regulator senses that they have been ‘gamed’ or ‘conned’. Thelong term consequences can
be even more serious if the project involves subsequent dealings with regulatorsin a number
of fields or anumber of countries. It islikely, for example, that other regulators will be
quickly appraised of the matter and your company may face aless open reception at its next
visit. ( See ‘Dealing with multiple regulators’ below).

Dealing with aregulator is very different to dealing with a private party on the other side of a
commercial transaction. They don’t ordinarily see issuesin terms of won or lose.
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Thereisaso arisk that the regulator will start to form aview that the local lawyer is aloose
cannon, and may contact the US company to verify the lawyer’ sinstructions or even advise
them that they will not continue to deal with that representative.

The general counsel has to be sensitive to these risks and trust their instincts. |f what the local
lawyer is reporting or recommending to you doesn’t seem reasonable, probe further. It may be
necessary to visit thelocal lawyer and attend a meeting with the regulator to get an accurate
sense of whether the advice and services you are getting are in fact what they are being touted
as, and that the lawyer is sticking to the script.

Insight 4 — Dealing with multipleregulators.

The importance of the need for the home company headquarters staff and the local people to
work together expands in a geometric progression if it is necessary to deal with multiple
regulators in anumber of countries — such as a stock exchange, a securities regulator,
competition and anti-trust regulators, banking regulators and an industry specific regulator.
The potential for there to be political complexitiesto the matter will also magnify, because the
nature of the political issues may vary from country to country.

Thereisasignificant need to be as consistent as possible in your dedlings, while at the same
time being able to exploit whatever advantage the local regulations or culture may offer you.
Consistency as far as possible is necessary to ensure that the outcome of one matter does not
have a negative impact on an issue being handled by a different regulator in the same country
or another country, or does not open the way to additional litigation.

In the Parmalat matter, for example, the team had to strategise and prioritise very early in the
life of the project, taking into account the very different timetables, powers and attitudes of
regulators in anumber of countries. The challenge was made even greater because the
international, high profile nature of the matter meant that it attracted even more attention from
regulators (and politicians and the media) than might have been ordinarily expected.

In acorporation’ s life, one will have to deal with regulators routinely (e.g. to apply for drugs
licences, or to notify normal corporate changes) or in the context of a major matter or even a
corporate crisis. While the finite, day-to-day matters can probably be best handled by the
company’ s own staff, when amajor overseas project or an overseas crisis looms, the outside
advisers can be critical. Itisimportant that they have experience with multi-jurisdictional
regulatory matters of asimilar kind, and that they work in absolute co-ordination with, and
under the leadership of, the company’ s general counsel.

Regulatory problems are often the reason why a company cannot achieve its business
objectives (e.g. GE/Honeywell, EdF/Montedison) and an effective management of the team
handling the project is of the utmost importance. Very often, the mediaand reputationa side
are very important as well and teams will need to be multi-disciplinary to address all possible
angles.

Further insights —theresults of asurvey orf general counsel and regulatory counsel in New
Zealand, who often face similar issues dealing with regulators enforcing similar legisation
faced by counsel in the US and elsewhere, will also be made available to attendees and
discussed at the session.
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