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DRAFT: 12/14/2004 
PRIVILEGED AND CONFIDENTIAL 
ATTORNEY WORK PRODUCT 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF OKLAHOMA 

                                                                             

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS 
INTERNATIONAL UNION ("PACE"), PACE 
LOCAL 5-857, THE PONCA TRIBE 
("TRIBE"), WALLIS SCHATZ, ALGEAN L. 
VANCE, JOHN L. HOUGH, FRANCIS COLE,
AND JEFF LIEB 

Plaintiffs, 

v. 

CONTINENTAL CARBON COMPANY 

Defendant. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.CIV-04-0438-F 

ANSWER TO PLAINTIFFS’ FIRST 
AMENDED COMPLAINT

Defendant Continental Carbon Company (“Continental Carbon”), by its attorneys, 

Ryan, Whaley & Coldiron, PC and Sidley Austin Brown & Wood, LLP, answers Plaintiffs’ First 

Amended Complaint (“Amended Complaint”) of  Paper, Allied-Industrial, Chemical and Energy 

Workers International Union ("Pace"), Pace Local 5-857, The Ponca Tribe ("Tribe"), Wallis 

Schatz, Algean L. Vance, John L. Hough, Francis Cole, and Jeff Lieb (collectively, “Plaintiffs”), 

dated December 1, 2004, as follows: 

1. Continental Carbon admits that Plaintiffs allege that their suit is a “citizen suit” 

brought under the Federal Clean Air Act (“CAA”), 42 U.S.C. § 7604.  Continental Carbon 

admits that the Amended Complaint contains the allegations described in Paragraph 1 of the 

Amended Complaint, but Continental Carbon denies those allegations.  Continental Carbon 

admits that the Complaint seeks the relief described in Paragraph 1 of the Amended Complaint 

but denies that Plaintiffs are entitled to such relief. 

2. Continental Carbon denies that this Court has jurisdiction pursuant to the CAA over 

the allegations in the Complaint.  The basis for Continental Carbon’s denial is set forth in 

Continental Carbon’s Motion to Dismiss Plaintiffs’ First Amended Complaint, filed concurrently 

with this Answer.  To the extent that this Court has any jurisdiction over the Amended 

Complaint, Continental Carbon admits that the appropriate venue is in the Western District of 

Oklahoma where its Ponca City facility is located.  Notwithstanding this admission, Continental 

Carbon denies that the allegations in the Amended Complaint constitute “violations.”  

3. Continental Carbon is without knowledge or information sufficient to form a belief as 

to the truth of the allegations contained in Paragraph 3 of the Amended Complaint but admits 

that it received a copy of the Amended Complaint. 

4. Continental Carbon admits that PACE is an international union.  Continental Carbon 

also admits that PACE represents nine employees in Continental Carbon’s Ponca City 

laboratory; the remaining individuals alleged to be represented by PACE at the Ponca City 

facility, however, do not currently work in or at the facility  [what is current status of this?].   

Continental Carbon is without knowledge or information sufficient to form a belief as to the truth 

of the remaining allegations contained in Paragraph 4 of the Amended Complaint.  

5. Continental Carbon denies that the actions alleged in the Amended Complaint 

constitute “violations,” that such actions adversely affect or affected PACE and its members or 

that PACE members have been exposed or are being exposed to levels of air pollutants greater 

than they should have been.  Continental Carbon admits that nine members of PACE Local 5-
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857 currently work at Continental Carbon’s Ponca City facility.  [current status?] Continental 

Carbon is without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations in Paragraph 5 of the Amended Complaint. 

6. Continental Carbon is without knowledge or information sufficient to form a belief as 

to the truth of the allegations contained in Paragraph 6 of the Amended Complaint.  Continental 

Carbon denies that the actions alleged in the Amended Complaint constitute “violations” or that 

such actions have adversely affected or will continue to adversely affect the interests of the Tribe 

and its members. 

7. Continental Carbon admits that the individuals listed in Paragraph 7 of the Complaint 

have residences near Continental Carbon’s Ponca City facility.  Continental Carbon denies the 

remaining allegations in Paragraph 7 of the Amended Complaint. 

8. Continental Carbon admits the allegations in Paragraph 8 of the Amended Complaint.  

9. Continental Carbon admits that it owns and operates a carbon black plant located in 

Ponca City, Kay County, Oklahoma.  Continental Carbon admits that the plant has been in 

operation since 1954 and that carbon black is a component of tires and other rubber and plastic 

products.  Continental Carbon admits that carbon black is stored, processed, packaged, and 

shipped from the facility.  Continental Carbon Continental Carbon denies the remaining 

allegations in Paragraph 9 of the Amended Complaint. 

10. Continental Carbon admits that it emits air pollutants from its Ponca City facility.  

Continental Carbon admits that it is permitted to emit these air pollutants by the State of 

Oklahoma (but denies that only some of the emissions are permitted).  Continental Carbon 

denies the remaining allegations in Paragraph 10 of the Amended Complaint. 

11. Continental Carbon denies the allegations in Paragraph 11 of the Amended 

Complaint. 

12. Continental Carbon admits that Oklahoma has an approved SIP, which includes 

requirements with which Continental Carbon’s Ponca City facility must comply.  The remainder 

of Paragraph 12 of the Amended Complaint contains a description of statutory and regulatory 

provisions to which no responsive pleading is required. 

13. Paragraph 13 of the Amended Complaint contains statements which are conclusions 

of law regarding the relief plaintiffs allege is available to them under the Clean Air Act to which 

no responsive pleading is required.  Nevertheless, Continental Carbon admits that plaintiffs are 

not entitled to recover penalties for alleged violations which are barred by the applicable statute 

of limitations.  Continental Carbon further asserts that plaintiffs may not recover penalties.  To 

the extent that penalties are imposed, they are payable to the United States Treasury.  Continental 

Carbon denies the remainder the of the allegations in Paragraph 13 of the Amended Complaint. 

14. To the extent that Paragraph 14 of the Amended Complaint contain statements which 

describe statutory and regulatory provisions or otherwise are conclusions of law, no responsive 

pleading is required.  Continental Carbon denies that the alleged violations listed in this 

Paragraph are also violations of Continental Carbon’s Federal Operating Permit.  With respect to 

the subparts of Paragraph 14: 

ACC's 2005 ANNUAL MEETING USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 42



a. Creation of Nuisance Conditions – Particulates – Continental Carbon 

denies each and every allegation in Paragraph 14(a) of the Amended Complaint.  Continental 

Carbon further denies each and every one of the claims 1 through 105 contained within 

Paragraph 14(a).  Given that claim 106 is hypothetical and based on facts allegedly not available 

to plaintiffs, Continental Carbon can neither admit nor deny claim 106.  Nevertheless, 

Continental Carbon denies that there are “continuing violations” of the cited provisions.  

Continental Carbon further denies that the circumstances and/or facts alleged in claims 1 through 

106, if proven, would be sufficient to constitute violations of the Oklahoma State 

Implementation Plan (SIP) or Okla. Admin. Code 252:100-25-2. 

b. Creation of Nuisance Conditions – Odors - Continental Carbon denies 

each and every allegation in Paragraph 14(b) of the Amended Complaint.  Continental Carbon 

denies each and every one of the claims 107 through 111 contained within Paragraph 14(b).  

Given that claim 112 is hypothetical and based on facts allegedly not available to plaintiffs, 

Continental Carbon can neither admit nor deny claim 112.  Nevertheless, Continental Carbon 

denies that there are “continuing violations” of the cited provisions.  Continental Carbon further 

denies that the circumstances and/or facts alleged in claims 107 through 112, if proven, would be 

sufficient to constitute violations of the Oklahoma State Implementation Plan (SIP) or Okla. 

Admin. Code 252:100-25-2.   

c. Failure to Comply with Oklahoma Laws and Regulations -  Continental 

Carbon denies each and every allegation in Paragraph 14(c) of the Amended Complaint.  

Continental Carbon denies that the facts alleged in claims 113 through 117 constitute violations 

of the Oklahoma State Implementation Plan (SIP) or Okla. Admin. Code 252:100-25-3.  Further, 

to the extent that plaintiffs are alleging that claims 1 through 112 also constitute violations of 

Okla. Admin Code 252:100-25-3, Continental Carbon denies such allegations.  Continental 

Carbon also denies that the circumstances and/or facts alleged in claims 118 through 220, if 

proven, would be sufficient to constitute violations of the Oklahoma State Implementation Plan 

(SIP) or Okla. Admin. Code 252:100-29-2(a) or 252:100-29-2(b).  Continental Carbon further 

denies each and every one of the claims 113 through 220 contained within Paragraph 14(c).   

d. Failure to Comply with Oklahoma State Permits, Orders and 

Authorizations -  To the extent that Paragraph 14(d) of the Amended Complaint contains any 

claims, such claims are denied.  All the allegations in Paragraph 14(d) are barred  by the 

applicable statute of limitations.      

15. To the extent Paragraph 15 of the Amended Complaint contains statements which 

summarize statutory or regulatory provisions or otherwise are conclusions of law, no responsive 

pleading is required.  Continental Carbon admits that it some of its emissions have been 

identified and reported as excess emissions resulting from start-up, shut-down or malfunction in 

accordance with the terms of its permits and the Oklahoma SIP.  Continental Carbon denies that 

“[a]ll of the exceedances in the last 5 years claimed by Continental Carbon” are violations or are 

due to poor maintenance or other preventable circumstances.  Continental Carbon further denies 

each and every one of the claims 221 through 284 contained within Paragraph 15.  Continental 

Carbon also denies that the circumstances and/or facts alleged in claims 221 through 284, if 

proven, would be sufficient to constitute violations of any provision of its Federal Operating 

Permit or PSD permit. 

16. To the extent Paragraph 16 of the Amended Complaint contains statements which 

summarize statutory or regulatory provisions or otherwise are conclusions of law, no responsive 
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pleading is required.  Continental Carbon admits that ODEQ issued a Federal Operating Permit 

to Continental Carbon in ----- and that the permit number for this permit was Permit No. 98-176-

TV (PSD).  This permit was first modified in ----- (Permit No. 98-176-TV (PSD) (M-1)).  A 

second amendment was issued in November 2000, effective on February 28, 2002 (Permit No. 

98-176-TV (PSD) (M-2).  Continental Carbon denies it has repeatedly violated the terms and 

condition of this permit.  With respect to the subparts of Paragraph 16: 

a. Continental Carbon denies that it has violated Standard Condition § 1(C) 

of its Federal Operating Permit.  Continental Carbon also denies that this Condition Okla. 

Admin. Code 252:100-8-1.3 imposes a separate basis for liability imposes a separate basis for 

liability.   

b. To the extent Paragraph 16(b) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon also denies that Okla. Admin. Code 

252:100-8-6(a)(3)(C)(iii) and (iv) impose a separate basis for liability as it simply states required 

terms for Federal Operating Permits to be issued by ODEQ.  Continental Carbon further denies 

each and every one of the claims 285 through 292 contained within Paragraph 16(b).  Given that 

claim 308 is hypothetical and based on facts allegedly not available to plaintiffs, Continental 

Carbon can neither admit nor deny claim 293.  Nevertheless, Continental Carbon denies that 

there are “continuing violations” of the cited provisions. 

c. To the extent Paragraph 16(c) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon further denies each and every one 

of the claims 294 through 307 contained within Paragraph 16(c).  [Note/Question – the 

complaint cites “late reports” based on a review of DEQ logbooks, but does not specify why 

these are late.  Were the alleged late reports in fact late?].  Given that claim 308 is 

hypothetical and based on facts allegedly not available to plaintiffs, Continental Carbon can 

neither admit nor deny claim 308.  Nevertheless, Continental Carbon denies that there are 

“continuing violations” of the cited provisions. 

d. To the extent Paragraph 16(d) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon admits that the June 5, 2003 states 

what plaintiffs allege, but denies the substance of claim 309 contained within Paragraph 16(d).  

[note that complaint quotes from a June 5, 2003 ODEQ report on lack of detail in excess 

emission reports – what is CCC’s position with respect to this assertion?  Note that one 

possible legal argument is that the detailed reporting requirements contained in the revised 

100-9-3.1 are not applicable to CCC because they were adopted after the effective date of 

the Title V permit]

e. To the extent Paragraph 16(e) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon admits that the ODEQ June 5, 2003 

Full Compliance Evaluation identified a violation of Standard Condition § III (C) of Continental 

Carbon’s Federal Operating Permit (requiring results of monitoring to be reported at 6 month 

intervals).  The Full Compliance Evaluation speaks for itself and no responsive pleading is 

required thereto.  Continental Carbon also notes that the June 5, 2003 ODEQ Full Compliance 

Evaluation states that “[n]o violations were observed during the inspection.”  Given that some or 
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all of claim 310 is hypothetical and based on facts allegedly not available to plaintiffs, 

Continental Carbon can neither admit nor deny such hypothetical portions of claim 310.  

Nevertheless, Continental Carbon denies that there are “continuing violations” of the cited 

provisions. 

f. To the extent Paragraph 16(f) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon admits that in November 2002, one 

[or more?] of its thermal oxidizers was found to be damaged.  [was it in risk of collapse?]  

Continental Carbon denies that the discovered condition was “an emergency and/or an 

exceedance” that posed an imminent and substantial danger to public health, safety or the 

environment or that this condition was subject to the reporting requirements contained in 

Standard Condition § XIV of Continental Carbon’s Federal Operating Permit.  Continental 

Carbon therefore denies claim 311 contained within Paragraph 16(f) of the Amended Complaint.  

[Do we have the documents cited in this paragraph?]

g. To the extent Paragraph 16(g) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon denies the claim 312 contained 

within Paragraph 16(g) of the Amended Complaint.  [Do we have the documents cited in this 

paragraph?]

h. To the extent Paragraph 16(h) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon denies claim 313 contained within 

Paragraph 16(h) of the Amended Complaint.   

i. To the extent Paragraph 16(i) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon denies claim 314 contained within 

Paragraph 16(i) of the Amended Complaint.  

j. To the extent Paragraph 16(j) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon further denies each and every one 

of the claims 315 through 380 contained within Paragraph 16(j).  Continental Carbon also denies 

that the circumstances and/or facts alleged in claims 315 through 380, if proven, would be 

sufficient to constitute a violation Specific Condition No. 10 of Continental Carbon’s Federal 

Operating Permit.  

k. To the extent Paragraph 16(k) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon further denies each and every one 

of the claims 381 through 416 contained within Paragraph 16(k).   

l. To the extent Paragraph 16(k) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  With respect to claim 417, Continental Carbon denies 

that it operated its reactors while the thermal oxidizers were not operating.  Continental 

Continental Carbon further denies the allegation in claim 417 that it opened compartments at 
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night and increased the reactor loads or otherwise violated Specific Condition No. 14 of its 

Federal Operating Permit.   

m. To the extent Paragraph 16(m) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required. The June 5, 2003 ODEQ Full Compliance Evaluation 

speaks for itself, and no responsive pleading is required thereto.  Continental Carbon denies the 

remainder of claim 418 or that it violated Specific Condition No. 12 of its Federal Operating 

Permit.  Continental Carbon notes that the June 5, 2003 ODEQ Full Compliance Evaluation 

states that “[n]o violations were observed during the inspection.” 

n. To the extent Paragraph 16(n) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon further denies each and every one 

of the claims 419 through 527 contained within Paragraph 16(n).  Continental Carbon also denies 

that the circumstances and/or facts alleged in claims 419 through 527, if proven, would be 

sufficient to constitute a violation Specific Condition No. 14 of Continental Carbon’s Federal 

Operating Permit.   Continental Carbon also denies that it has violated Specific Condition No. 14 

every day of operation since the issuance of its Federal Operating Permit or that it has failed to 

take reasonable precautions as required by the Permit. 

o. To the extent Paragraph 16(o) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  The July 18, 2003 Full Compliance Evaluation speaks 

for itself, and no responsive pleading is required thereto. Continental Carbon denies claim 528 

and asserts that the statement in July 18, 2003 Full Compliance Evaluation quoted by plaintiffs 

does not constitute evidence of a claim of violation of Specific Condition No. 17 of its Federal 

Operating Permit. 

p. To the extent Paragraph 16(p) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon denies each and every one of the 

claims 529 through 552 contained within Paragraph 16(p).  Continental Carbon also denies that 

the circumstances and/or facts alleged in claims 529 through 552, if proven, would be sufficient 

to constitute a violation Specific Condition No. 18(a) of Continental Carbon’s Federal Operating 

Permit or 40 C.F.R. § 64.7. 

q. To the extent Paragraph 16(q) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon denies claim 553 contained within 

Paragraph 16(q).  [did CCC prepare a QIP?]

r. To the extent Paragraph 16(r) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required.  Continental Carbon denies claims 554 and 555 

contained within Paragraph 16(r).  The July 22, 2003 ODEQ memorandum concerning an Air 

Quality Full Compliance Evaluation speaks for itself, and no responsive pleading is required 

thereto.  [Need to determine sufficiency of compliance certification]

17.  With respect to the subparts of Paragraph 17 of the Amended Complaint: 

ACC's 2005 ANNUAL MEETING USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 46



a. To the extent Paragraph 17(a) of the Amended Complaint contains 

statements which summarize statutory or regulatory provisions or otherwise are conclusions of 

law, no responsive pleading is required. Continental Carbon admits that it was issued Permit No. 

92-092-C (PSD) (M-1) on August 28, 1997 (“PSD Permit”).  Continental Carbon denies claim 

556 contained within Paragraph 17(a).  Continental Carbon denies specifically that it uses 

feedstock oil which exceeds 4% sulfur in content.  Continental Carbon further denies each and 

every one of claims 557 through 674  [need to review 7/26/2000 ODEQ RFI and 1/18/2000 

ODEQ memo from Pam Dizikes to Doyle McWhirter].  Continental Carbon further denies 

each and every one of the claims 676 through 697.  [need to review 7/26/2000 ODEQ RFI and 

1/18/2000 ODEQ memo from Pam Dizikes to Doyle McWhirter]  Continental Carbon further 

denies each and every one of the claims 698 through 801.  Continental Carbon also denies that 

the circumstances and/or facts alleged in claims 698 through 801, if proven, would be sufficient 

to constitute a violation Specific Condition No. 11 of its PSD Permit.  Continental Carbon 

further denies claim 803.  [Need to review ODEQ memo 7/17/01 regarding complaint # 300-

00-00-22108]  Given that some or all of claims 675, 698, 802 and 804 are hypothetical and based 

on facts allegedly not available to plaintiffs, Continental Carbon can neither admit nor deny such 

hypothetical portions of claim 675, 698, 802 and 804.  Nevertheless, Continental Carbon denies 

that there are “continuing violations” of the cited provisions. 

b. Continental Carbon denies claim 805.  Continental Carbon also denies that 

the circumstances and/or facts alleged in claim 805, if proven, would be sufficient to constitute a 

violation of Part C of the Clean Air Act.  Continental Carbon further denies that there are 

continuing violations of Part C of the Clean Air Act. 

FIRST AFFIRMATIVE DEFENSE

The Court does not have subject matter jurisdiction over some or all of the claims 

alleged in the Amended Complaint. 

SECOND AFFIRMATIVE DEFENSE

Some or all Plaintiffs’ claims are not actionable under 42 U.S.C. § 7604(a). 

THIRD AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or part by the applicable statute of 

limitations. 

FOURTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or in part by 42 U.S.C. § 7604(b) because 

the Oklahoma Department of Environmental Quality has commenced and is diligently 

prosecuting an action to require Continental Carbon to comply with those emission standards or 

limitations which form the basis of Plaintiffs’ claims.

FIFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are moot or otherwise not actionable in light of actions taken 

and being taken by the Oklahoma Department of Environmental Quality and Continental 

Carbon. 

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or in part by the “permit shield” in Okla. 

Stat., tit. 252, § 100-8-6(d) and/or 42 U.S.C. § 7661c(f). 
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SEVENTH AFFIRMATIVE DEFENSE

 Plaintiffs’ claims are barred in whole or in part by prior settlement agreements 

between some or all of the Plaintiffs and Continental Carbon or Continental Carbon’s 

predecessors. 

EIGHTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or in part because they fail to state a claim 

upon which relief can be granted. 

NINTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or in part because Plaintiffs’ Amended 

Complaint provides inadequate notice of the alleged violations for which they are suing. 

TENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or in part because Plaintiffs failed to provide 

adequate pre-suit notice in compliance with 42 U.S.C. § 7604(b) and 40 C.F.R. Part 54. 

ELEVENTH AFFIRMATIVE DEFENSE

The citizen suit provisions of the Clean Air Act, 42 U.S.C. § 7604, are 

unconstitutional, as they violate the separation of powers and the appointments clause. 

TWELFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in whole or in part because the statutory or regulatory 

provisions upon which they are based are unconstitutionally void for vagueness or otherwise 

violate due process. 

WHEREFORE, Continental Carbon requests an Order entering judgment in its 

favor, awarding costs and disbursements, and granting such other and further relief as the Court 

may deem just and proper. 

Dated:  December --, 2004 RYAN, WHALEY & COLDIRON, PC

By:___________________________________ 
     Phillip Whaley
     Mark D. Coldiron 

 SIDLEY AUSTIN BROWN & WOOD LLP 

David T. Buente 
Thomas G. Echikson 

       

      Attorneys for Defendant 
      Continental Carbon Company 

DC1 740605v1 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

                                                                             

PAPER, ALLIED-INDUSTRIAL, 
CHEMICAL AND ENERGY WORKERS 
INTERNATIONAL UNION ("PACE"), 
PACE LOCAL 5-857, THE PONCA TRIBE 
("TRIBE"), WALLIS SCHATZ, ALGEAN 
L. VANCE, JOHN L. HOUGH, FRANCIS 
COLE, AND JEFF LIEB 

Plaintiffs, 

v. 

CONTINENTAL CARBON COMPANY 

Defendant. 

Case No. CIV-04-0438-F 

MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED ORIGINAL COMPLAINT

Pursuant to FED. R. CIV. P. 12(b)(1) and 12(b)(6),  Defendant Continental Carbon 

Company (“Continental Carbon”) hereby moves to dismiss the Amended Complaint of Plaintiffs 

Paper, Allied-Industrial, Chemical and Energy Workers International Union (“PACE”), PACE 

Local 5-857, the Ponca Tribe (“Tribe”), Wallis Schatz, Algean L. Vance, John L. Hough, Francis 

Cole, and Jeff Lieb (collectively, “Plaintiffs”).  The Amended Complaint should be dismissed for 

the reasons set forth in the attached memorandum of law.  In addition, the Tribe lacks authority 

to bring a private suit under the Clean Air Act and should be dismissed as a plaintiff in this 

matter.  

Dated:  December 22, 2004 RYAN, WHALEY, COLDIRON & SHANDY, PC 

By:___________________________________ 

     Mark D. Coldiron
     Phillip Whaley
     900 Robinson Renaissance 
     119 N. Robinson 
     Oklahoma City, OK  73102 
      (405) 239-6040  

Of Counsel: 

Anthony Ching 
General Counsel 
Continental Carbon Company 
333 Cypress Run, Suite 100 
Houston, TX 77094 
(281-647-3700)

SIDLEY AUSTIN BROWN & WOOD LLP 

David T. Buente 
Thomas G. Echikson 

      1501 K Street, N.W. 
      Washington, D.C. 20005 
       (202) 736-8000 

      Attorneys for Defendant 
      Continental Carbon Company 

ACC's 2005 ANNUAL MEETING USING COMPLIANCE FOR A COMPETITIVE ADVANTAGE

This material is protected by copyright. Copyright © 2005 various authors and the Association of Corporate Counsel (ACC). 49



DRAFT - Privileged and Confidential 
Attorney Work Product

IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

                                                                             

PAPER, ALLIED-INDUSTRIAL, 
CHEMICAL AND ENERGY WORKERS 
INTERNATIONAL UNION ("PACE"), 
PACE LOCAL 5-857, THE PONCA TRIBE 
("TRIBE"), WALLIS SCHATZ, ALGEAN 
L. VANCE, JOHN L. HOUGH, FRANCIS 
COLE, AND JEFF LIEB 

Plaintiffs, 

v. 

CONTINENTAL CARBON COMPANY 

Defendant. 

Case No.CIV-04-0438-F 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S
MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED ORIGINAL COMPLAINT

DRAFT - Privileged and Confidential 
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INTRODUCTION 

Plaintiffs style their case as a “citizen suit” under subsections 304(a)(1) and (a)(3) 

of the Clean Air Act (“CAA” or “Act”), 42 U.S.C. § 7604(a)(1) and (a)(3).  This is the third in a 

succession of “citizen suits” brought by the Paper, Allied-Industrial, Chemical and Energy 

Workers International Union (“PACE”) against Continental Carbon Company’s (“Continental 

Carbon” or “the Company”) Ponca City, Oklahoma, facility.1  The first two suits, filed under 

other federal environmental statutes, were dismissed—one voluntarily, the other, at least in part, 

by this Court.2  This lawsuit should suffer a similar fate.   

The confusion surrounding Plaintiffs’ claims continues.  Whereas their first 

Complaint identified only ten claims, and Plaintiffs’ counsel recently informed this Court that 

they were pursuing 180 claims, the Amended Complaint has now ballooned to 805 distinct 

claims.  This exponential growth in claims does not cure the fundamental deficiencies of 

Plaintiffs’ case.  Rather than set forth clearly understandable claims of alleged violations that are 

adequately supported with factual averments, Plaintiffs have instead filled the Amended 

Complaint with a haphazard list of events culled from their Notice Letter.  In doing so, they 

failed to craft “a pleading that could reliably and confidently be analyzed under Rule 12(b)(6) at 

the threshold.”  Transcript of Motion to Reconsider, Nov. 4, 2004, at 17:20-21.  Plaintiffs 

                                               
1 Continental Carbon is a separately-incorporated subsidiary of CSRC, which is, in turn, a 
separately-incorporated subsidiary of Taiwan Cement Corporation, both of which are based in 
Taiwan. 
2 See PACE v. Continental Carbon Co., No. 02-1022-M (W.D. Okla. April 1, 2003) (order 
granting Plaintiff’s motion to dismiss its citizen suit under the Resource Conservation and 
Recovery Act); PACE v. Continental Carbon Co., No. 02-1677-R (W.D. Okla. June 23, 2003) 
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apparently believe that their shotgun approach will allow a few of their claims will “sneak 

through.”  This Court should not permit that to happen.  

As an initial matter, the Court lacks subject matter jurisdiction over the Amended 

Complaint because Plaintiffs’ statutorily-mandated pre-suit “Notice Letter” failed to provide 

sufficient notice of all of the claims that Plaintiffs intended to pursue.  Adequate notice is a 

prerequisite for subject matter jurisdiction over a CAA citizen suit.  42 U.S.C. § 7604(b)(1)(A); 

see Hallstrom v. Tillamook County, 493 U.S. 20, 31 (1989); Gwaltney of Smithfield, Ltd. v. 

Cheseapeake Bay Fund., Inc., 484 U.S. 49, 60 (1987); Nat’l Parks Conservation Ass’n v. TVA,

175 F. Supp. 2d 1071, 1077 (E.D. Tenn. 2001).  The notice must identify with specificity the 

standard(s) alleged to be violated, the activity alleged to be in violation and the date or dates of 

such violation.  40 C.F.R. § 54.3(b).  Where the Notice Letter identifies a standard that 

Continental Carbon is alleged to have violated, it fails to identify the activities which form the 

basis for that claim or the specific dates on which the standard was allegedly violated.  And, even 

where dates and events are provided (as in the Appendix to the Notice Letter), the Notice Letter 

fails to identify the standard alleged to be violated.  Plaintiffs’ attempt to remedy this deficiency 

in the Amended Complaint comes too late. 

The Court also lacks jurisdiction over several categories of claims in the 

Amended Complaint.   These types of claims, which allege the creation of nuisance conditions or 

conditions of air pollution, involve legal provisions that are not “emission standards or 

limitations” “in effect” under the CAA or the Oklahoma State Implementation Plan (“SIP”), as 

would be required for a valid CAA citizen suit.  See 42 U.S.C. §§ 7604(a)(1), 7604(f).  These 

                                                                                                                               
(order dismissing Plaintiffs’ civil penalty claims in a Clean Water Act citizen suit), appeal

provisions are too subjective to form the basis of a citizen suit.  Furthermore, several claims 

involve violations that are alleged to have occurred in the distant past but not to have been 

“repeated.”  This Court has jurisdiction only over past violations for which there is evidence they 

have been repeated.  42 U.S.C. §§ 7604(a)(1), 7604(a)(3). 

Other claims fall for different reasons.  For many claims, the Amended Complaint 

fails to assert material facts required to prove the alleged violations.  In addition, many of the 

alleged violations occurred more than five years ago and thus are barred by the applicable statute 

of limitations, 28 U.S.C. § 2462.  Finally, Congress did not authorize Indian Tribes, such as the 

Ponca, to bring citizen suits under the CAA.   

Given the unusual length of the Amended Complaint, we include for the Court’s 

convenience a chart which identifies, in summary, the claims subject to dismissal under the legal 

theories set out above and in more detail below. 

Argument Claims Subject to Dismissal

1. Deficiency of Notice Letter Claims 1-804 

2. Claims concerning provisions not 
enforceable in a CAA citizen suit 

Claims 1-112, 419-525, 699-801, 118-220, 
285-308 

3. Claims involving alleged past violations 
which are not repeated 

Claims 552, 418 

4. Claims lacking allegations of material facts 
needed to prove alleged violation 

Claims 112, 220, 292-93, 308, 675, 698, 802-
03; 1-112, 419-525, 699-801; 113-17; 221-84; 
285-308; 311, 528, 553; 805 

5. Claims barred by the five-year statute of Claims 82-105, 111, 117, 200-23, 275-84, 369-

                                                                                                                               
pending, No. 03-6243 (10th Cir.) (argued Sept. 28, 2004).
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limitations 78, 501-24, 547-51[?], 560-674[?], 676-697, 
and 781-800 

BACKGROUND

Continental Carbon operates a “carbon black” manufacturing facility located in 

Kay County near Ponca City, Oklahoma.  See Amended Complaint ¶ 9.  Carbon black is a 

component of tires and other rubber and plastic products.  Id.  Although Continental Carbon only 

acquired the Ponca City facility in 1995, the facility has been in operation and producing carbon 

black since 1954.  Id.

Continental Carbon’s Ponca City facility is subject to a host of complex 

requirements under the federal CAA, the Oklahoma State Implementation Plan (“SIP”), and the 

facility’s “Title V” air quality operating permit.  The CAA, like most other environmental 

statutes, is based upon a federal-state partnership.  See Sierra Club v. U.S. Environmental 

Protection Agency, 99 F.3d 1551, 1553 (10th Cir. 1996).  SIPs, the regulatory programs for air 

emissions from specific stationary sources, are developed and administered by states under 

Section 110 of the Act, 42 U.S.C. § 7410, to meet the requirements of federal law.  States submit 

their SIPs to the United States Environmental Protection Agency (“EPA”), which reviews and 

ultimately approves or denies them.  See 42 U.S.C. § 7410(a); Espinosa v. Roswell Tower, Inc.,

32 F.3d 491, 492 (10th Cir. 1994) (“The state implementation plan has the force and effect of 

federal law, thereby permitting the Administrator [and citizens] to enforce it in federal court”).  

Oklahoma has an EPA-approved SIP.  See 40 C.F.R. §§ 52.1920-.1935 (codifying Oklahoma 

SIP).3

                                               
3 The contents of the current Oklahoma SIP are found on the internet at EPA REGION 6, AIR

REGULATIONS: STATE IMPLEMENTATION PLANS,

The CAA has several permit programs applicable to “major” sourcesthat Plaintiffs 

invoke.  Part C of Title I of the CAA, 42 U.S.C. §§ 7470-7492, establishes a “prevention of 

significant deterioration” (“PSD”) preconstruction permit program (implemented by States upon 

EPA approval) for new and modified “major sources” in “attainment” areas.4  Oklahoma has 

received EPA approval to implement the PSD preconstruction permit program.5  Title V of the 

CAA, 42 U.S.C. §§ 7661-7661f, establishes a federal “operating permit” program whose 

requirements are also implemented by States upon EPA approval.  Oklahoma has received EPA 

approval to implement the operating permit program.6  Under this program, each “major” source 

must apply for and obtain a permit to operate a major source of air pollutant emissions, which 

includes all emission and other requirements applicable to the source.  See OKLA. ADMIN. CODE

§ 252:100-8-3 (listing sources required to obtain Title V permits); OKLA. ADMIN. CODE § 

252:100-8-6 (requiring permits to include all “applicable requirements”).

In accordance with the CAA and the Oklahoma SIP, Continental Carbon’s Ponca 

City facility has applied for and obtained both PSD preconstruction permits and a Title V 

operating permit from the Oklahoma Department of Environmental Quality (“DEQ”).  Under 

these permits, the Company employs an array of pollution control devices and equipment to limit 

                                                                                                                               
http://yosemite1.epa.gov/r6/Sip0304.nsf/home?Openview&Start=1&Count=30&Expand=5
(March 3, 2000). 
4 Under the CAA, EPA establishes national ambient air quality standards (“NAAQS”) for 
various air pollutants.  42 U.S.C. § 7409.  Regions of the country are divided into “air quality 
regions,” id. § 7407, which are deemed to be either in “attainment” or “nonattainment” with the 
NAAQS.  Oklahoma’s air quality designations are all currently in attainment.  40 C.F.R. § 
81.337. 
5 See 40 C.F.R. § 52.1920; see also 48 Fed. Reg. 38635 (Aug. 25, 1983);  56 Fed. Reg. 33715 
(July 23, 1991), and 64 Fed. Reg. 60683 (Nov. 8, 1999). 
6 See 61 Fed. Reg. 4220 (Feb. 6, 1996) (interim partial approval); 66 Fed. Reg. 63170 (Dec. 5, 
2001) (final full approval); OKLA. ADMIN. CODE §  252:100-8 (Oklahoma’s Title V operating 
permit program regulations). 
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air emissions.  This equipment includes bag houses and filters to capture fine particulate matter 

and high temperature thermal oxidizers which are designed to destroy virtually all of the waste 

gasses generated during the production process.  See Exhibit __ (copy of Continental Carbon’s 

operating permit), at Specific Condition 1 (listing control equipment) (cited in the Amended 

Complaint at ¶ 16).  In addition, the facility is required to, and in fact does, employ other 

measures to minimize the inadvertent release of carbon black and other particulate matter from 

the facility.  See id. at Specific Condition 14; see also Exhibit __ (copy of Continental Carbon’s 

PSD permit (cited in Amended Complaint at ¶ 17).

CAA § 304(a)(1)7 allows “persons” to sue a company which allegedly violates an 

“emission standard or limitation” under the Act or a related order issued by EPA or a State.  42 

U.S.C. § 7604(a)(1).  Similarly, CAA § 304(a)(3) allows such persons to sue a company which 

modifies a “major source” without obtaining a PSD preconstruction permit.  Id. § 7604(a)(3).  

                                               
7 Section 304(a) provides in relevant part: 

 Except as provided in subsection (b) of this section, any person may commence a civil 
action on his own behalf — 

 (1) against any person (including (i) the United States, and (ii) any other governmental  
instrumentality or agency to the extent permitted by the Eleventh Amendment to the 
Constitution) who is alleged to have violated (if there is evidence that the alleged violation has 
been repeated) or to be in violation of (A) an emission standard or limitation under this chapter 
or (B) an order issued by the Administrator or a State with respect to such a standard or 
limitation . . .  

 (3) against any person who proposes to construct or constructs any new or modified 
major emitting facility without a permit required under part C of subchapter I of this chapter 
(relating to significant deterioration of air quality) or part D of subchapter I of  this chapter 
(relating to nonattainment) or who is alleged to have violated (if there is evidence that the alleged 
violation has been repeated) or to be in violation of any condition of such permit. 

The district courts shall have jurisdiction, without regard to the amount in controversy or the 
citizenship of the parties, to enforce such an emission standard or limitation, or such an order, or 
to order the Administrator to perform such act or duty, as the case may be, and to apply any 
appropriate civil penalties.  

Congress, however, placed several important restrictions on § 304(a)(1) suits.  First, § 

304(b)(1)(A) obligates a would-be plaintiff to notify the putative defendant and federal and state 

enforcement authorities of any proposed lawsuit at least 60 days in advance.8 See 42 U.S.C. 

§ 7604(b)(1)(A) (“No action may be commenced . . . prior to 60 days after the [private] plaintiff 

has given notice”).  In addition, § 304(b)(1)(B) generally prevents citizens from pursuing 

separate actions once EPA or a State “has commenced and is diligently prosecuting” an 

enforcement action.  42 U.S.C. § 7604(b)(1)(B).  This is because environmental citizen suits are 

intended “to supplement rather than to supplant governmental action.”  See Gwaltney of 

Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 60 (1987).  Finally, in order to 

pursue an action under § 304(a)(1) (alleging a violation of an emission standard or limitation) or 

§ 304(a)(3) (alleging a violation of a condition of a PSD preconstruction permit), plaintiffs must 

show that defendant is either currently “in violation” of the specific requirement or repeatedly 

violated that requirement in the past.  42 U.S.C. § 7604(a)(1), (3).

ARGUMENT

I. Legal Standard 

A motion to dismiss for failure to state a claim pursuant to FED. R. CIV. P. 

12(b)(6) should be granted if the plaintiff “can prove no set of facts in support of his claim which 

would entitle him to relief.”  Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Hall v. Bellmon, 935 

F.2d 1106, 1109 (10th Cir. 1991).  And a facial challenge to subject matter jurisdiction under 

FED. R. CIV. P. 12(b)(1) should be granted if the plaintiff fails to establish “the court's subject 

matter jurisdiction by a preponderance of the evidence.”  Southway v. Central Bank of Nigeria,

                                               
8 This notice provision does not apply to claims related to the PSD preconstruction permits.  See
42 U.S.C. § 7604(a)(3); 7604(b)(1)(A). 
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328 F.3d 1267, 1274 (10th Cir. 2003). Although courts must presume that “all of plaintiff’s 

factual allegations are true” when considering a 12(b)(1) or a 12(b)(6) motion, “conclusory 

allegations without supporting factual averments are insufficient to state a claim on which relief 

can be based.”  Hall, 935 F.2d at 1109, 1110.  A “court need accept as true only the plaintiff’s 

well-pleaded factual contentions, not his conclusory allegations.”  Id. at 1110.  “[C]laims which 

are supported only by vague and conclusory allegations” should be dismissed.  Northington v. 

Jackson, 973 F.2d 1518, 1521 (10th Cir. 1992).  Similarly, claims that are time-barred by a 

statute of limitations are subject to dismissal under Rule 12(b)(6).  See United States v. 

Rodriguez-Aguirre, 264 F.3d 1195, 1202 n.5 (10th Cir. 2001) (characterizing dismissal sought on 

statute of limitations grounds as being brought pursuant to Rule 12(b)(6)).  

II. The Amended Complaint Should Be Dismissed Because Plaintiffs Did 
Not Comply With The Mandatory Notice Requirements Applicable to 
Citizen Suits. 

Before bringing a citizen suit under the Clean Air Act, a plaintiff must give the 

potential defendant prior notice, by letter, of the alleged violations that will be the subject of the 

suit.  42 U.S.C. § 7604(b)(1)(A).  The notice letter, which is sent to the Department of Justice, 

EPA, state authorities, and the prospective defendant, must be served at least sixty days before 

filing the lawsuit.  Id.  “[T]he purpose of notice to the alleged violator is to give it an opportunity 

to bring itself into complete compliance with the Act and thus likewise render unnecessary a 

citizen suit.”  Gwaltney of Smithfield, Inc., 484 U.S. at 60.  As directed by Congress, EPA has 

promulgated regulations establishing minimum requirements for the notice letter.  See 42 U.S.C. 

§ 7604(b)(1)(A); 40 C.F.R. Part 54.  Under these regulations, the notice letter must “include 

sufficient information to permit the recipient to identify [1] the specific standard, limitation, or 

order which has allegedly been violated, [2] the activity alleged to be in violation, [3] the person 

or persons responsible for the alleged violation, [4] the location of the alleged violation [5] the 

date or dates of such violation, and [6] the full name and address of the person giving notice.”  

40 C.F.R. § 54.3(b).  These notice requirements are “mandatory conditions precedent to 

commencing suit.”9

Plaintiffs’ Notice Letter fails to satisfy the CAA’s notice requirements.  The 

Notice Letter suffers from both an impermissibly vague description of the alleged violations and 

a confusing structure that makes it impossible to identify “the specific standard[s], limitation[s], 

or order[s] which” Plaintiffs allege have “been violated.”  In many instances, it also fails to 

identify the “alleged activities” that support the contentions of violations.  This kind of “general 

notice letter that merely informs a recipient of what a plaintiff may allege is patently 

insufficient.”  Atwell v. KW Plastics Recycling Div., 173 F. Supp. 2d 1213, 1224 (M.D. Ala. 

2001). 

The Notice Letter (copy at Exh. __ hereto) has two parts: a letter setting forth 

summary assertions of violations (with virtually no supporting facts) and an Appendix which 

purports to identify “additional” alleged violations and to contain a “Summary of Alleged 

                                               
9 Hallstrom v. Tillamook County, 493 U.S. 20, 31 (1989) (construing parallel notice requirement 
of the Resource Conservation and Recovery Act); see also New Mexico Citizens for Clean Air 
and Water v. Espanola Mercantile Co., 72 F.3d 830, 833 (10th Cir. 1996) (following other 
circuits in a Clean Water Act case holding “that compliance with the sixty-day notice 
requirements . . . is also a mandatory precondition to suit”); Nat’l Parks Conservation Ass’n v. 
TVA, 175 F. Supp. 2d 1071, 1077 (E.D. Tenn. 2001) (noting that “[s]trict compliance with the 
statutory notice requirements is a mandatory jurisdictional prerequisite to maintaining a suit 
under the CAA and similar environmental laws”).  Case law interpreting other environmental 
laws’ notice provisions, like those in the Clean Water Act and the Resource Conservation and 
Recovery Act, is applicable in the CAA context.  See Hallstrom v. Tillamook County, 493 U.S. 
20, 23-25 (1989) (recognizing that environmental statutes’ notice provisions are functionally 
equivalent); see also Washington Trout v. McCain Foods, Inc., 45 F.3d 1351, 1353 n.3 & 1354 
(9th Cir. 1995). 
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Violations.”   The first part – the Notice Letter – is replete with blanket, unsupported assertions.  

For example, it alleges that Continental Carbon is “[r]eleasing visible emissions in violation of 

OAC 252:100-25-3,” or that Continental Carbon is “[r]eleasing fugitive dust emissions in 

violation of OAC 252:100-29-2 (a).”  Notice Letter at 4-5.  The Notice Letter does not, however, 

identify either “the activity alleged to be in violation” or the “dates or dates of such violation.”  

40 C.F.R. § 54.3.  The Notice Letter does not explain how the items listed in the Appendix relate 

to or are intended to support the generalized allegations of violations in the body of the Letter.  

Indeed, the Letter is careful to distinguish the “allegations of violations” in the first part from the 

“[a]dditional allegations of violations [] included in Appendix A,” Notice Letter at 4, 5.  As for 

when the alleged violations took place, Plaintiffs only reveal that “these types of violations have 

occurred frequently for many years” before baldly asserting that “[e]very day of operation, since 

the start up of operations at Continental Carbon, apparently has resulted in violations.”  Id. at 5.     

The failure to identify any specific facts (beyond conclusory legal assertions) or 

any dates on which the alleged violations in the letter occurred renders Plaintiffs notice deficient. 

See California Sportfishing Alliance v. City of West Sacramento, 905 F. Supp. 792, 799 (E.D. 

Cal. 1995) (“plaintiffs should give a range of dates that is reasonably limited”).  Indeed, the same 

sort of  generalized allegations made by Plaintiffs here were found to be inadequate in TVA,

where the plaintiff’s notice letter alleged that the defendant “has regularly violated for at least the 

last five years, and continues at the present time to violate” the pertinent opacity requirements.  

175 F. Supp. 2d at 1076.  The TVA court found this inadequate, explaining that the notice letter 

“does not specify the dates of the alleged violations or identify at which sites the violations 

occurred.  Rather, the notice only states that TVA has ‘regularly violated’ the standard ‘for at 

least the last give years. . . .’  Plaintiff has simply not provided the specificity in its notice which 

would be required for TVA to determine when its alleged unlawful exceedances had occurred.”  

Id.; see also Sierra Club Ohio Chapter v. City of Columbus, 282 F. Supp. 2d 756, 769 (S.D. Ohio 

2003) (reaffirming the rule that a “notice alleging that particular violations occurred 

‘continuously’ or ‘nearly daily’ was insufficient to satisfy the statutory notice requirements 

because such language did not help the defendant identify any specific date or dates on which the 

alleged violations might have occurred”).     

The second part of the Notice Letter – the Appendix – suffers from a different 

problem.  Though most of the listed events include either a “date or dates,” 40 C.F.R. § 54.3, the 

Appendix is devoid of any description of “the specific standard, limitation, or order which has 

allegedly been violated.”  40 C.F.R. § 54.3(b).  The Appendix contains statements like “carbon 

black is in the air,” but these fail to indicate what legal significance this “fact” has or how this 

“fact” constitutes a violation of some legal requirement.  App. A at 8; 40 C.F.R. § 54.3.  It is not 

sufficient simply to give “minimal, generalized notice” that only provides “enough information 

for the recipient to investigate and thereby determine what the plaintiff may allege.”  Atwell v. 

KW Plastics Recycling Div., 173 F. Supp. 2d 1213, 1223 (M.D. Ala. 2001).  Rather, the notice 

must contain “enough information to enable both the alleged violator and the appropriate 

agencies to identify the pertinent aspects of the alleged violations without undertaking an 

extensive investigation of their own.”  Id. at 1222.  Simply put, this “Summary of Alleged 

Violations” is deficient because it fails to provide Continental Carbon notice of the emissions 

standards, limitations or orders plaintiffs allege the company has violated.10    

                                               
10 See, e.g., ONRC Action v. Columbia Plywood, Inc., 286 F.3d 1137, 1144 (9th Cir. 2002) 
(dismissing claims in a CWA citizen suit because the specific legal standards were not identified 
in the notice letter); Catskill Mountains Chapter of Trout Unlimited v. City of New York, 273 
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The omissions and inadequacies of the Notice Letter are fatal to Plaintiffs’ 

Amended Complaint.  The increased specificity in the Amended Complaint, moreover, cannot 

save Plaintiffs’ suit.  At the hearing, Plaintiffs counsel noted that “at some point we do need to 

identify which specific laws and rules or permit terms [Continental Carbon] violated.”  Tr. at 

11:24 to 12:1.  But as the CAA’s regulations make clear, that time passed more than ten months 

ago, when Plaintiffs sent their Notice Letter.  Plaintiffs should not be permitted to shoehorn an 

ever-growing number of claims into this case.  Whereas the Original Complaint identified ten 

alleged violations, at the hearing Plaintiffs counsel asserted that “[w]e have a petition with 180 

specific claims set out of violation.” Tr. at 8:16-20.  As the Court recognized, the revelation that 

Plaintiffs “had many more claims than were explicitly set forth in your original complaint was 

rather eye-catching.”  Tr. at 10:19-21.  Now, in their Amended Complaint, Plaintiffs have 

returned with 805 separate claims.  This bait-and-switch tactic, where “the notice given by the 

plaintiff states one thing, . . . and the lawsuit filed by plaintiff states another,” is impermissible 

under the CAA.  National Parks Conservation Association, Inc. v. TVA, 175 F. Supp. 2d 1071, 

1077-78 (E.D. Tenn. 2001).  Plaintiffs’ Notice Letter thus fails to meet the “strict notice 

requirements of the CAA,” and the Amended Complaint should be dismissed.11 Id. at 1077-78.  

III. The Court Lacks Jurisdiction Over Many Of Plaintiffs’ Claims. 

                                                                                                                               
F.3d 481, 488 (2d Cir. 2001) (dismissing claims that failed to “identify with reasonable 
specificity each pollutant that the defendant is alleged to have discharged unlawfully”); Sierra 
Club Ohio Chapter v. City of Columbus, 282 F. Supp. 2d 756 (S.D. Ohio 2003) (dismissing 
numerous claims for failure to identify the specific standard, limitation, or order that was 
allegedly been violated).    
11 Claim 805, Plaintiffs’ PSD-related claim, is not subject to dismissal on these grounds because 
that claim is not subject to the CAA’s notice requirements.  See supra note 8.  However, the 
entire Amended Complaint should still be dismissed because Claim 805 is deficient, inter alia,
because it fails to allege material facts necessary to support claim.  See  infra at p. __. 

The CAA does not grant unbounded enforcement authority to citizens.  Rather, 

the court has jurisdiction over only certain types of claims.  First, the Act only allows suits 

involving a specific and narrowly-defined category of Federal statutory and/or SIP requirements.  

Section 304(a)(1) of the Act, on which the vast majority of Plaintiffs’ claims are based, permits 

citizens to bring suit only if they allege violations of: (1) an “emission standard or limitation” (as 

defined in the Act) or (2) an EPA or State order concerning such a standard or limitation.  42 

U.S.C. § 7604(a)(1).  See 42 U.S.C. § 7604(f) (quoted infra at p. __); Conservation Law 

Foundation, Inc. v. Busey, 79 F.3d 1250, 1258-59 (1st Cir. 1996) (explaining the types of 

“emission standards or limitations” for which private parties may sue); Cate v. Transcontinental 

Gas Pipe Line Corp., 904 F. Supp. 526, 528-29 (W.D. Va. 1995) (same).  Second, a citizen suit 

may not be brought over single instances of violations of a particular rule that occurred only in 

the past.  Under section 304(a)(1) and (a)(3), the court has jurisdiction over past violations only 

to the extent that there “is evidence that the alleged violation has been repeated.”  See 42 U.S.C. 

§ 7604(a)(1);  City of Yakima v. Surface Transp. Bd., 46 F. Supp. 2d 1092, 1099 (E.D. Wash. 

1999) (barring CAA suit because, inter alia, the “alleged violation was not ongoing”).  

Numerous claims in the Amended Complaint should be dismissed, because they concern either 

non-enforceable standards or non-repeated alleged violations. 

A. Many of Plaintiffs’ Claim Concern Subjective and Vague 
Regulatory Provisions Which Are Not “Emission Standards or 
Limitations.”  

Numerous claims in the Amended Complaint concern requirements for which the 

Act does not permit a citizen to sue.  The requirements cited in Claims 1-112, 419-525, and 699-

801 (alleged creation of nuisance conditions or conditions of air pollution), Claims 118-220 

(alleged release of fugitive dust), and Claims 285-308 (incorrectly reporting excess emissions) 
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are not the sort of clear, objective, quantitative standards that courts have found to be enforceable 

as “emission standards or limitations.”  See Helter v. AK Steel Corp., 1997 U.S. Dist. LEXIS 

9852 at *50-51 (W.D. Ohio 1997) (vague state nuisance standard not enforceable); Satterfield v. 

J.M. Huber Corp., 888 F. Supp. 1561 (N.D. Ga. 1994) (subjective state nuisance standard not 

enforceable).  Accordingly, all of these claims should be dismissed.12

1. The CAA Permits Suit Only for Emission Standards or 
Limitations.

Under the Act, a plaintiff may only sue to enforce those requirements that fall 

within one of four specific categories of “emission standards or limitations” found in section 

304(f), see 42 U.S.C. § 7604(f)(1)-(4),13 or an EPA or State order that enforces such a “standard 

                                               
12 In addition, although not styled as “claims,” the allegations in paragraphs 14(d)(2) and (3) of 
the Amended Complaint are subject to dismissal for the related reason that they concern “state 
only” requirements not enforceable in a citizen suit.  Citizens may only bring suit to enforce 
requirements “in effect under” the Act or an EPA-approved State or Federal Implementation 
Plan.  See 42 U.S.C. § 7604(f).  If the requirement or order is not incorporated into an approved 
SIP, it cannot be the subject of a citizen suit.  See Cate v. Transcontinental Gas Pipe Line Corp.,
904 F. Supp. 526, 533-34 (dismissing claims of non-compliance with a state agency order, which 
was not included in the Virginia SIP, because “approval by EPA or inclusion in a state SIP are 
the outer boundaries of the meaning of ‘in effect under’ the Act”).  Paragraph 14(d)(2) 
(concerning a 1993 Consent Order between Continental Carbon and the DEQ) and Paragraph 
14(d)(3) (concerning a 1995 “Memorandum of Understanding” between Continental Carbon and 
the DEQ) both involve similar “state-only” requirements, not part of the EPA-approved 
Oklahoma SIP and not enforceable under CAA § 304(a)(1). 
13 Section 304(f) provides (emphasis added): 

For purposes of this section, the term “emission standard or limitation under this chapter” means 
–

(1) a schedule or timetable of compliance, emission limitation, standard of performance  or 
emission standard, 

(2) a control or prohibition respecting a motor vehicle fuel or fuel additive, or 

(3) any condition or requirement of a permit under part C of subchapter I of this chapter (relating 
to significant deterioration of air quality) or part D of subchapter I of this  chapter (relating to 
nonattainment), section 7419 of this title (relating to primary non- ferrous smelter orders), any 
condition or requirement under an applicable implementation plan relating to transportation 

or limitation.”  Of the four categories of “emission standards or limitations” set forth in section 

304(f)(1), only three are potentially relevant here.14   

The first lists three types of requirements: (1) “a schedule or timetable of 

compliance,” (2) an “emission limitation” or “emission standard,” and (3) a “standard of 

performance.”  See 42 U.S.C. § 7604(f)(1).  These terms, which are further defined under the 

Act, clearly establish objective, quantifiable standards.  For instance, section 302(p) of the CAA 

defines a “schedule and timetable of compliance” to mean a “schedule of required measures 

including an enforceable sequence of actions or operations leading to compliance with an 

emission limitation” or standard.  Notably, any such schedule must contain specified dates by 

which a source must take specific actions to achieve compliance.  See 42 U.S.C. § 7602(p); 

Conservation Law Foundation, 79 F.3d at 1260.  Similarly, an “emission limitation” or 

“emission standard” is a requirement that “limits the quantity, rate, or concentration of emissions 

of air pollutants on a continuous basis.”  42 U.S.C. § 7602(k); Conservation Law Foundation, 79 

F.3d at 1258.  And section 302(l) of the CAA defines “standard of performance” as “a 

                                                                                                                               
control measures, air quality maintenance plans, vehicle inspection and maintenance programs or 
vapor recovery requirements, section 7545(e) and (f) of this title (relating to fuels and fuel 
additives), section 7491 of this title (relating to visibility protection) any condition or 
requirement under subchapter VI of this chapter (relating to ozone protection), or any 
requirement under section 7411 or 7412 of this title  (without regard to whether such requirement 
is expressed  as an emission standard or otherwise); or 

(4) any other standard, limitation, or schedule established under any permit issued pursuant to 
subchapter V of this chapter or any applicable State implementation plan approved by the 
Administrator, any permit term or condition, and any requirement to obtain a permit as a 
condition of operations. 

which is in effect under this chapter (including a requirement applicable by reason of section 
7418 of this title) or under any applicable implementation plan. 
14 Subsection 304(f)(2) (concerning fuels and fuel additives) describes provisions not at issue in 
this suit. 
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requirement of continuous emission reduction.”  42 U.S.C. § 7602(l).  This first category of 

“emission standards or limitations” thus encompasses only those Federal or SIP requirements 

which specify schedules of compliance or emission reductions or which set out specific, 

numerical limits on the “amount” or “rate” of emissions. 

The second category encompasses “any condition or requirement” of a PSD-

related permit.  42 U.S.C. § 7604(f)(3).  The third category lists three types of requirements, each 

related to the terms or conditions of a Title V operating permit or the requirement to obtain a 

permit.  See 42 U.S.C. § 7604(f)(4).  First, it includes “any other standard, limitation, or 

schedule” established under any Title V operating permit or a permit issued under an approved 

SIP.  Second, it includes permit terms or conditions.  Third, it includes any requirement “to 

obtain a permit as a condition of operations.”   

The provisions captured by these categories of “emission standards or limitations” 

share a significant common characteristic – each imposes specific, objective requirements,

compliance with which can be relatively easily assessed and measured (and therefore readily 

enforced).  The requirements must be set out in an applicable federal regulation, SIP, or permit, 

and such requirements must limit the quantity or concentrations of pollutants to be emitted or 

impose a schedule with specific steps or a mandate to achieve a reduction in emissions or the 

obligation to obtain a permit as a condition of operations.  “The thrust of all these provisions … 

is that a violation is to be assessed against objective standards, namely the … failure to comply 

with specific quantifiable air quality standards or restrictions on emission levels.”15  This is in 

                                               
15 United States v. Solar Turbines, Inc., 732 F. Supp. 535, 539 (M.D. Pa. 1989); see Wilder v. 
Thomas, 854 F.2d 605, 613-14 (2d Cir. 1988) (citizens may bring suit only for violations of 
specific, objective standards); Satterfield, 888 F. Supp. at 1566-67 (“emission limitations are 

keeping with Congress’ intent to require “an objective evidentiary standard [that] would have to 

be met by the citizen who brings an action under” section 304(a)(1) and thereby eliminate the 

need for “reanalysis of technological or other considerations at the enforcement stage.”  See S. 

Rep. No. 91-1196 at 36 (1970), reprinted in Cong. Res. Ser., 1 A Legislative History of the 

Clean Air Act Amendments of 1970, at 436 (1974).  Thus, “Congress did not fling the courts’ 

door wide open. … [The citizen suit provision] was hedged by limitations – the confinement to 

clear cut violations by polluters.”  NRDC v. Train, 510 F.2d 692, 700 (D.C. Cir. 1974).  Even 

those subjective standards that are mentioned in a Title V operating permit or PSD permit are not 

enforceable in a citizen suit.  Satterfield, 888 F. Supp. at 1566 (“[c]itizens cannot sue for alleged 

violations of a non-objective standard . . . even where such a standard is incorporated into a 

permit”). 

In sum, to withstand dismissal, citizen suits must allege violations of specific, 

objective standards, typically expressed in numerical terms, of the type set out in section 304(f) 

of the Act.  Subjective and vague standards, which would require the court to make complex, de

novo, technical assessments to determine compliance, cannot form the basis of a citizen suit 

under section 304(a) of the Act.  See, e.g., Helter, 1997 U.S. Dist. LEXIS at *50-51; Satterfield,

888 F. Supp. at 1561. 

2. Many of the Claims in the Amended Complaint Do Not 
Involve Objective and Enforceable Requirements.

Claims 1-112, 419-525, and 699-801 allege the creation of nuisance conditions.  

See Amended Complaint at ¶¶ 14(a)-(b), 16(n), 17(a).  The Amended Complaint identifies two 

                                                                                                                               
designed to achieve general air quality standards and are objective, numerical standards of the 
type susceptible to citizen enforcement”). 
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statutory requirements which prohibit “air pollution,” OKLA. STAT. tit. 27A, § 2-5-104(3),16 or 

the creation of “nuisance conditions,” and OKLA. STAT. tit. 50, § 1 (2003),17 as well as regulatory 

or permit requirements instructing defendant to take “necessary” or “reasonable” precautions to 

prevent “air pollution” (OKLA. ADMIN. CODE § 252:100-25-2;18 Permit 98-176-TV, Specific 

Condition 1419). See Amended Complaint ¶¶ 14(a), 16(n).  These allegations are not justiciable 

here. 

Each of these regulatory and permit provisions are purely subjective and thus 

entirely too vague to form the basis of a citizen suit.  These provisions require Continental 

Carbon to take “reasonable” or “necessary” “precautions” to prevent emissions which result in 

“nuisance” “air pollution” conditions.  These are precisely the type of general nuisance-type 

requirements which other courts have held to be unenforceable in a citizen suit.  See, e.g., Helter,

                                               
16 OKLA. STAT. tit. 27A, § 2-5-104(3) provides that “‘Air pollution’ means the presence in 
the outdoor atmosphere of one or more air contaminants in sufficient quantities and of such 
characteristics and duration as tend to be or may be injurious to human, plant or animal life or to 
property, or which interfere with the comfortable enjoyment of life and property, excluding, 
however, all conditions pertaining to employer-employee relations.” 
17 OKLA. STAT. tit. 50, § 1 provides that a “nuisance consists in unlawfully doing an act, or 
omitting to perform a duty, which act or omission either: First. Annoys, injures or endangers the 
comfort, repose, health, or safety of others; or Second. Offends decency; or Third. Unlawfully 
interferes with, obstructs or tends to obstruct, or renders dangerous for passage, any lake or 
navigable river, stream, canal or basin, or any public park, square, street or highway; or Fourth. 
In any way renders other persons insecure in life, or in the use of property, provided, this section 
shall not apply to preexisting agricultural activities.” 
18 As alleged by Plaintiff, the version of OKLA. ADMIN. CODE § 252:100-25-2 that is part of 
the Oklahoma SIP provides that “No person owning, leasing or controlling the operation of any 
air contaminant source shall willfully, negligently, or through failure to provide necessary 
equipment or facilities or to take necessary precautions, permit the emission from said air 
contaminant source of such quantities of air contamination as will cause a condition of air 
pollution.” 
19 This provision requires Continental Carbon to “take all reasonable precautions to prevent 
fugitive emissions and prevent visible fugitive dust emissions from crossing the boundary of the 

1997 U.S. Dist. LEXIS at *50-51 (dismissing claims alleging violations of state regulation 

prohibiting emissions which result in a nuisance); Satterfield, 888 F. Supp. at 1561 (same).  

Congress did not intend for district courts, in the context of CAA citizen suits, to assess whether 

“nuisance” conditions exist or whether a source has taken “reasonable precautions” to prevent air 

pollution.  Such vague requirements, which are obviously subject to varying interpretations, do 

not constitute “emission standards or limitations,” because they do not limit “the quantity, rate, 

or concentration of emissions of air pollutants on a continuous basis.”  See 42 U.S.C. § 7602(k). 

Nor is the result different for Claims 419-525 and 699-801 simply because these 

subjective standards were incorporated into the PSD and Title V operating permits.  “Citizens 

cannot sue for alleged violations of a non-objective standard . . . even where such a standard is 

incorporated into a permit.”  Satterfield, 888 F. Supp. at 1566.  As the Satterfield court noted, 

“[i]t would not comport with the intent of Congress to allow a citizen suit to proceed based on 

alleged violations of a vague, non-objective standard where the permit holder is in compliance 

with the specific emission limitations of its permit which were set to meet national ambient air 

quality standards [NAAQS].”  Id. at 1567; see also Bayview Hunters Point Community 

Advocates v. Metro. Transp. Comm’n, 366 F.3d 692, 703 (9th Cir. 2004) (noting that “[c]itizen 

suits may only be brought to enforce specific measures, strategies, or commitments designed to 

ensure compliance with the NAAQS.”) (internal quotations omitted).  

Claims 118-220 are similarly deficient.  These claims assert that Continental 

Carbon has violated OKLA. ADMIN. CODE § 252:100-29-2(a), which generally prohibits a source 

from undertaking activities “without taking reasonable precautions or measures to minimize 

                                                                                                                               
property on which those emissions originated.”  See Exhibit __ at Specific Condition 14. 
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atmospheric pollution” which would result in particle emissions that would be “classified as air 

pollution.”20 See Amended Complaint at ¶ 15.  These claims further assert that Continental 

Carbon has violated OKLA. ADMIN. CODE § 252:100-29-2(b), which limits fugitive emissions 

that damage or interfere with use of adjacent properties or attainment or maintenance of air 

quality standards.21 See id.  Both of these legal requirements are variations of the subjective, 

vague, non-quantified nuisance standard contained in Continental Carbon’s operating permit.  

Like that permit requirement, these environmental regulatory provisions, though contained in the 

SIP, are not quantifiable and thus not enforceable in a citizen suit. 

Finally, in Claims 221-84 and 285-308, Plaintiffs allege that Continental Carbon 

has improperly reported its excess emissions.22  In the Amended Complaint, Plaintiffs assert that 

“[a]ll of the exceedances in the last 5 years claimed by Continental Carbon to be the result of 

upsets, emergencies, or malfunctions appear to be actual violations due to poor maintenance and 

other preventable circumstances.”  Amended Complaint ¶ 15.  Under OKLA. ADMIN. CODE § 

                                               
20 As alleged by Plaintiffs, the version of OKLA. ADMIN. CODE § 252:100-29-2(a) that is 
part of the Oklahoma SIP provides that “No person shall cause or permit the handling, 
transporting, or disposition of any substance or material which is likely to be scattered by the air 
or wind, or is susceptible to being air-borne or wind-borne, or to operate or maintain or cause to 
be operated or maintained, any premise, open area, right-of-way, storage pile of materials, 
vehicle, or construction, alteration, demolition or wrecking operation, or any other enterprise, 
which involves any material or substance likely to be scattered by the wind or air, or susceptible 
to being wind-borne or air-borne that would be classified as air pollution without taking 
reasonable precautions or measures to minimize atmospheric pollution.”  
21 As alleged by Plaintiffs, the version of OKLA. ADMIN. CODE § 252:100-29-2(b) that is 
part of the Oklahoma SIP provides that “No person shall cause or permit the discharge of any 
visible fugitive dust emissions beyond the property line on which the emissions originate in such 
a manner as to damage or to interfere with the use of adjacent properties or cause air quality 
standards to be exceeded, or to interfere with the maintenance of air quality standards.” 
22 Specifically, Plaintiffs allege “Violations for Exceedances of Permitted Releases and 
Incorrectly Reporting the Exceedances as Upsets, Emergencies or Malfunctions.”  See Complaint 
at __. 

252:100-9-3.3(a), “[e]xcess emissions caused by malfunctions are exempt from compliance with 

air emission limitations established in permits, rules, and orders of the DEQ” if certain 

requirements are met. 

Although Continental Carbon has, in fact, reported its excess emissions to DEQ as 

being caused by malfunctions,23 Plaintiffs appear to assert that “poor maintenance” or “careless 

operation” disqualifies Continental Carbon from the exemption provided by the regulations.  See

Amended Complaint ¶ 15; OKLA. ADMIN. CODE §§ 252:100-8-2, 252:100-9-2.  Whether 

Continental Carbon’s operation or maintenance was so “poor” or “careless” as to cause the 

exemption to be lost is a subjective determination. 

In any event, the determination of whether excess emissions are the result of 

careless or improper operation and maintenance is committed to the discretion of DEQ.  See

OKLA. ADMIN. CODE § 252:100-9-3.3(e)(2) (“Excess emissions occurring more than 1.5 percent 

of the time that a process is operated in a calendar quarter may be indicative of inadequate 

design, operation, or maintenance, and [DEQ] may initiate further investigation.”).24  And DEQ 

                                               
23 Each of the alleged “violations” in Plaintiffs’ summary is an actual excess emission 
report filed by Continental Carbon.  See OKLA. ADMIN. CODE § 252:100-9-3.1 (describing excess 
emission reporting requirements). 
24 Even if Claims 221-84 and 285-314 were otherwise justiciable, they would still be subject to 
dismissal under the doctrine of primary jurisdiction, which provides that “where the law vests in 
an administrative agency the power to decide a controversy or treat an issue, the courts will 
refrain from entertaining the case until the agency has fulfilled its statutory obligation.”  
Marshall v. El Paso Natural Gas Co., 874 F.2d 1373, 1376-77 (10th Cir. 1989); see also Friends 
of Santa Fe County v. LAC Minerals, Inc., 892 F. Supp. 1333 (D.N.M. 1995) (applying the 
primary jurisdiction doctrine to a citizen suit brought under the Clean Water Act and Resource 
Conservation and Recovery Act (“RCRA”)); Davies v. Nat’l Coop. Refinery Ass’n, 963 F. Supp. 
990 (D. Kan. 1997) (applying the doctrine of primary jurisdiction to a RCRA citizen suit).  
Applying the doctrine is particularly appropriate in this case, where “it is likely that the case will 
require resolution of issues which, under a regulatory scheme, have been placed in the hands of 
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has already “determined that the percentage of excess emission time per quarter and point source 

[from 1999 to March 2003] are well below the 1.5% limit.”  See Off-Site Inspection Report 

(cited and relied upon in Notice Letter at 12) (Exhibit 2).25

Because all of these claims are “based on alleged violations of a vague, non-

objective standard,” Satterfield, 888 F. Supp. at 1567, Claims 1-112, 419-525, and 699-801 

should be dismissed.

B. Some Claims Should Be Dismissed Because They Allege A Single 
Event That Was Not Repeated.

Two claims are subject to dismissal because they allege isolated incidents of 

wrongdoing that were not repeated and are not the proper subject of a citizen suit.  The CAA 

requires that a plaintiff’s allegations of wholly past violations can be pursued only if there is 

“evidence that the alleged violation has been repeated.”  42 U.S.C. § 7604 (a)(1).  See also City 

of Yakima v. Surface Transp. Bd., 46 F. Supp. 2d 1092, 1099 (E.D. Wash. 1999) (barring citizen 

suit because, inter alia, the “alleged violation was not ongoing”).  Importantly, a plaintiff may 

not rely on different types of past violations to sustain a claim under the Clean Air Act’s 

                                                                                                                               
an administrative body.”  Id. at 1376.  Because these subjective determinations have been 
committed to the discretion of DEQ, Claims 221-84 and 285-308 should be dismissed. 
25 Although Continental Carbon has attached certain documents outside the pleadings, this 
Motion should not be converted to one for summary judgment.  All the documents are matters of 
public record, and the Court can take judicial notice of the facts contained in them.  See Davis v. 
United Student Aid Funds, Inc., 45 F. Supp. 2d 1104, 1106 (D. Kan. 1998) (“As for the records, 
reports, and other materials from administrative agencies, the court may take judicial notice of 
any facts provided in such materials without converting the Rule 12(b)(6) motion into a Rule 56 
motion.”).  Moreover, Plaintiffs have implicitly incorporated these same documents into their 
Amended Complaint and relied upon them, as they form part of the basis of Plaintiffs’ claims.  
See, e.g., Amended Complaint at ¶ __ (“Based on the records available to Plaintiffs and the 
results of inspections conducted by the Oklahoma DEQ and the Plaintiffs, it appears” that 
Continental Carbon has committed the alleged CAA violations) (emphasis added). 

“repeated” violations exception to the general rule that violations must be ongoing.  Rather, the 

Act requires that “the alleged violation which must be repeated is the same violation occurring 

more than once.”  Satterfield, 888 F. Supp. at 1565 (emphasis in the original).  Allegations “that 

one type of violation and then another different type of violation” have occurred do not satisfy 

the statutory requirement.  Id.   

Several claims in the Amended Complaint fail to meet that burden.  For instance, 

Plaintiffs allege, based on the failure to locate certain records during a single inspection on July 

12, 2001, that “there was at least one violation of Specific Condition 18.”  Amended Complaint ¶ 

16(p) (Claim 552).  Because this alleged violation occurred more than three years ago, and there 

is no allegation that it was repeated, Plaintiffs cannot sustain a claim based on Specific Condition 

18.  Similarly, Plaintiffs allege that Continental Carbon was not in compliance with Specific 

Condition 12 of it Title V operating permit on March 6, 2003, and that it resolved the problem 

less than three weeks later.  Amended Complaint ¶ 16(l) (Claim 418).  Plaintiffs have made no 

allegation that Continental Carbon was similarly out of compliance for any other period of time, 

nor that the alleged violation was ongoing.  As Satterfield noted, the CAA’s “requirement that 

the violation be repeated indicates that the courts will not allow citizens to file suits based on 

violations that have been corrected.”  888 F. Supp. at 1565.  Accordingly, Claim 418 should be 

dismissed.   

IV. Many of Plaintiffs’ Claims Are Unsupported by Allegations of 
Material Facts. 

Many categories of “claims” asserted in the Amended Complaint should be 

dismissed because Plaintiffs have failed to plead the material facts necessary to prove each 

required element of these claims.  This “Court need not accept as true those allegations that are 
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conclusory in nature,” which merely “state legal conclusions rather than factual assertions.”  

White v. Oklahoma ex rel. Tulsa County Office of District Attorney, 250 F. Supp. 2d 1319, 1321 

(N.D. Okla. 2002).  Though a court must accept the facts pleaded in a complaint, it “will not 

supply additional factual allegations to round out a plaintiff’s complaint or construct a legal 

theory on plaintiff’s behalf.”  Whitney v. State of New Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 

1997).  Accordingly, the Court should dismiss any claim that  fails to include factual allegations 

supporting predicate elements to show that there has been a violation.  Id. at 1175.26  Because 

Plaintiffs have failed to plead crucial elements necessary to support several categories of claims, 

those claims should be dismissed.  

A. Many Of Plaintiffs’ Claims Contain No Factual Allegations At All.

Plaintiffs assert several “claims” without any factual support at all.  Throughout 

the Amended Complaint, Plaintiffs have sprinkled a series of alleged violations that they assert 

will eventually be identified through discovery, even though they can identify no current facts to 

support these allegations.  For example, in Claim 106 Plaintiffs have “alleged continuing 

violations for such nuisance conditions . . . which Plaintiffs may prove occurred based on 

documents obtained through discovery.”  Amended Complaint ¶ 14(a); see also id. ¶¶ 14(b)-(c), 

16(b)-(c), 17(a) (Claims 112, 220, 292-93, 308, 675, 698, 802, 803).  All of these claims are 

patently deficient because they contain no supporting factual allegations.  Northington, 973 F.2d 

at 1521.  Moreover, even if Plaintiffs could somehow develop a new claim through the discovery 

                                               
26 See also Cosco v. Uphoff, 195 F.3d 1221, 1224 (10th Cir. 1999) (dismissing claim for denial of 
access to the courts where the plaintiffs failed to plead actual injury, having instead “merely set 
forth conclusory allegations of injury”); Fugate v. Unified Gov’t of Wyandotte County, 161 F. 
Supp. 2d 1261, 1264 (D. Kan. 2001) (“Although plaintiff need not precisely state each element 
of his claims, he must plead minimal factual allegations on those material elements that must be 
proved”).  

process, that new claim would not satisfy the CAA’s notice requirement.  Simply put, a plaintiff 

may not “file a conclusory complaint not well-grounded in fact, conduct a fishing expedition for 

discovery, and only then amend its complaint in order finally to set forth well-pleaded 

allegations.”  Oreman Sales, Inc. v. Matushita Elec. Corp. of America, 768 F. Supp. 1174, 1180 

(E.D. La. 1991).  Accordingly, these “to be identified” claims should be dismissed. 

B. Plaintiffs Have Failed To Plead Sufficient Facts to Support Their 
Nuisance-Related Claims.

Plaintiffs’ nuisance-related claims should be dismissed because the Amended 

Complaint fails to allege facts regarding the key elements of such a claim.  See Amended 

Complaint ¶¶ 14(a)-(b), 16(b), 17(a) (claims 1-112, 419-525, 699-801).  These “claims” allege 

violations of the Oklahoma SIP and permit requirements that prohibit Continental Carbon from 

“willfully, negligently, or through failure to provide necessary equipment or facilities or to take 

necessary precautions, permitting the emission . . . of such quantities of air contamination as will 

cause a condition of air pollution.”  OKLA. ADMIN. CODE § 252:100-25-2(a).  To properly allege 

a violation of this standard, Plaintiffs must show that (1) Continental Carbon was willful, 

negligent, or failed to provide necessary equipment or take necessary precautions in its 

operations and (2) Continental Carbon’s malfeasance caused the emission of air contaminants 

“of such quantities” that it resulted in “a condition of air pollution.”  Plaintiffs have failed to 

plead facts to support either of these elements.  By pressing these claims without any allegations 

of malfeasance, Plaintiffs would have this Court strike the negligence element from the 

regulation, thereby creating a strict liability standard.  

 Nor are there facts showing “emissions” of such quantities of air contaminants 

sufficient to cause “air pollution.”  To establish a condition of “air pollution” under Oklahoma 
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law, a plaintiff must show that the emitted air contaminants (1) were present in the outdoor 

atmosphere, (2) in sufficient quantities, and (3) with such characteristics and duration, that those 

contaminants either: (a) tended to cause injury to human, plant, or animal life or to property, or 

(b) interfered with the comfortable enjoyment of life and property.  See OKLA. STAT. tit. 27A, § 

2-5-104(3).27  Plaintiffs, who bear “the burden of proving all essential elements of the type of air-

pollution violation charged” in these claims, have failed to do so.  Incinerators, Inc. v. Pollution 

Control Bd., 319 N.E.2d 794, 799 (Ill. 1974).   

Likewise, Plaintiffs’ claims that Continental Carbon violated Specific Condition 

No. 14 of its Title V operating permit fail to plead the necessary elements.  See Amended 

Complaint ¶ 16(n) (Claims 419-525).  These claims contain no factual allegations demonstrating 

that Continental Carbon failed to take “reasonable precautions to minimize emissions.”  Instead, 

Plaintiffs make a sweeping – and unsupported – allegation: that “every day of operation . . . 

appears to have resulted in violations by Continental Carbon.”  Id.  This type of vague, 

conclusory allegation is insufficient for purposes of Rule 12(b)(6).  Northington, 973 F.2d at 

1521. 

 This Court cannot “not supply additional factual allegations to round out a 

plaintiff’s complaint,” Whitney, 113 F.3d at 1173-74.  Accordingly, the claims included in 

paragraphs 14(a)-(b), 16(n), and 17(a) should be dismissed. 

                                               
27  “‘Air pollution’ means the presence in the outdoor atmosphere of one or more air 
contaminants in sufficient quantities and of such characteristics and duration as tend to be or may 
be injurious to human, plant or animal life or to property, or which interfere with the comfortable 
enjoyment of life and property, excluding, however, all conditions pertaining to employer-
employee relations.”  OKLA. STAT. tit. 27A, § 2-5-104(3).   

C. Plaintiffs Have Failed to Plead the Material Facts Necessary to 
Support Their Claims in Paragraph 14(c)(1).

Plaintiffs next assert that Continental Carbon’s “visible emissions in excess of 

opacity standards violate OAC 252:100-25-3.”28  Complaint ¶ 14(c)(1).  That provision regulates 

the allowable “opacity”29 of certain visible emissions that continue for longer than a five-minute 

period.  See OKLA. ADMIN. CODE § 252:100-25-3.  To establish a violation of this provision, 

Plaintiffs will need to demonstrate the following elements: (1) that the alleged visible emission 

exhibited greater than 20% equivalent opacity, as measured by a Ringelmann Smoke Chart and 

(2) that the alleged visible emission of greater than 20% opacity continued for more than five 

minutes.  Id. §§ 252:100-25-3(a); 252:100-1-3; 252:100-25-3(b)(1); cf. TVA, 175 F. Supp. 2d at 

1078 (dismissing alleged violations based on opacity standards because, inter alia, “it is 

undisputed that every exceedance of the 20% standard does not violate the Tennessee SIP,” since 

the SIP “allows at least one six-minute period of exceedance each hour”).  Plaintiffs have failed 

to plead sufficient facts to support either of these elements.  See, e.g., Amended Complaint ¶ 

14(c)(1), claim no. 113 (asserting that “[b]lack smoke” was being emitted “from top of stack”).  

Such vague factual assertions contain no information showing the percent opacity, the duration 

of the emission, or whether the opacity was measured using the required methods.  Thus, these 

                                               
28 The visible emissions regulation, OKLA. ADMIN. CODE § 252:100-25-3, was amended on June 
1, 1999, but the EPA-approved Oklahoma SIP continues to enforce the previous regulation.  See
Oklahoma SIP, at 
http://yosemite1.epa.gov/r6/Sip0304.nsf/home!OpenView&Start=1&Count=30&Expand=5#5.
All references in this section are to the previous version that remains in effect under Oklahoma’s 
federally-approved SIP.  That regulation provides that “[n]o person shall cause, suffer, allow, or 
permit discharge of any fumes, aerosol, mist, gas, smoke, vapor, particulate matter, or any 
combination thereof of a shade or density greater than twenty (20) percent equivalent opacity.”  
Oklahoma SIP, OKLA. ADMIN. CODE § 252:100-25-3. 
29 “Opacity” is “the degree to which emissions reduce transmission of light and obscure the view 
of an object in the background.” OKLA. ADMIN. CODE § 252:100-1-3. 
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claims are patently deficient.  Accordingly, the claims included in paragraph 14(c)(1) should be 

dismissed because Plaintiffs have failed to allege facts for the elements needed to sustain a claim 

for excess visible emissions.  See Whitney, 113 F.3d at 1175.

D. Plaintiffs Have Not Alleged the Necessary Facts to Support The 
Claims Included in Paragraph 15.

Plaintiffs also challenge Continental Carbon’s reporting of excess emissions that 

“were the result of upsets, emergencies or malfunctions.”  Amended Complaint ¶ 15 (claims 221-

84).30  Plaintiffs have pled no material facts to support their conclusory allegation that “[a]ll of 

the exceedances in the last 5 years . . . appear to be due to poor maintenance and other 

preventable circumstances.”  Amended Complaint ¶ 15.  None of the sixty-three “claims” 

purportedly identified in this section contain any factual allegations that Continental Carbon 

poorly maintained its facility, or that its poor maintenance proximately caused the events 

identified in paragraph 15.  Because these claims are “supported only by vague and conclusory 

allegations,” Northington, 973 F.2d at 1521, they should be dismissed. 

E. Plaintiffs Have Failed to Plead the Material Facts Necessary to 
Support The Claims in Paragraph 16(b)-(c).

Another category of claims warranting dismissal are those alleging that 

Continental Carbon breached its reporting obligations under the Oklahoma SIP and its Title V 

operating permit.  See Amended Complaint ¶ 16(b)-(c) (Claims 285-308).  Plaintiffs assert that 

Continental Carbon failed “to timely report deviations and failures to report in sufficient detail as 

                                               
30  “Excess emissions caused by malfunctions are exempt from compliance with air emission 
limitations established in permits, rules, and orders of the DEQ” if certain requirements are met, 
but they are not exempt if “caused entirely or partially by poor maintenance, careless operation 
or any other preventable upset condition or preventable equipment failure.”  OKLA. ADMIN.
CODE §§ 252:100-9-3.3(a), -2. 

required by the permit.”  Id. ¶ 16(b).  Plaintiffs, however, fail to present any factual allegations to 

support these claims.  To support their claim that Continental Carbon improperly reported excess 

emissions, Plaintiffs must allege facts showing that the emissions for which reporting allegedly 

did not occur were, in fact, “excess emissions.”  Continental Carbon cannot be held liable for 

failing to report excess emissions that were not above permitted levels.  Yet, for each of the 

alleged reporting failures, Plaintiffs have not identified any emission standard that was violated.  

Thus,  these claims should be dismissed. 

F. Several Claims Regarding the Title V Operating Permit Should Be 
Dismissed For Failure to Plead Material Facts.

Many of Plaintiffs’ claims for the operating permit are subject to dismissal 

because they omit one or more elements that are necessary to properly allege a CAA violation.  

First, paragraph 16(f) claims that Continental Carbon’s alleged failure to report oxidizer damage 

to DEQ violated Standard Condition XIV of the FOP.  See Amended Complaint ¶ 16(f) (Claim 

311).  That condition requires prompt reporting to DEQ of “[a]ny emergency and/or exceedance 

that poses an imminent and substantial danger to public health, safety, or the environment.” FOP, 

Standard Condition XIV.  Not surprisingly, this requirement is only triggered by an event posing 

“an imminent and substantial danger to public health, safety, or the environment.”  Plaintiffs’ 

claim fails to allege any such “imminent and substantial danger.”  At best, this claim alleges a 

failure “to properly maintain the thermal oxidizers.”  That bare allegation, without more, cannot 

trigger the reporting requirement.  Accordingly, Claim 311 should be dismissed. 

Equally problematic is the claim that Continental Carbon is in violation of 

Specific Condition No. 17 of the FOP, which requires performance testing within 180 days of 

constructing thermal oximidizers.  See Amended Complaint ¶ 16(o) (Claim 528).  Plaintiffs 
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claims contain no facts showing that Continental Carbon failed to conduct performance testing 

within 180 days of the construction of a unit. 

Finally, dismissal is appropriate for the claim that Continental Carbon violated its 

Title V operating permit by failing to develop a quality improvement plan.  See Amended 

Complaint ¶ 16(q) (Claim 553).  This claim concerns Specific Condition 18(b) of the operating 

permit, which mandates that “a quality improvement plan (QIP) shall be developed and 

implemented for each thermal oxidizer if there are six excursions, within a six month period, 

from the established temperature range . . . or from the established opacity limitation of twenty 

(20) percent.”  The claim fails because it does not identify which six “excursions,” nor the six-

month period within which these events occurred, triggered the need to develop such a plan.  

G. Claim 805 Should Be Dismissed.

In paragraph 17(b) of the Amended Complaint, Plaintiffs allege that Continental 

Carbon failed to obtain a PSD permit for two boilers that were improperly grandfathered from 

permit requirements.  See Amended Complaint ¶ 17(b).  This claim is plainly deficient, because 

Plaintiffs have failed to allege any facts to show that the alleged modifications resulted in a 

“significant increase” in emissions which would trigger the PSD permitting requirement. 

The CAA’s PSD program applies to new and “modified” major sources of 

emissions in air quality regions in attainment with the NAAQS.  42 U.S.C. §§ 7409(b)(1); 

7479(2)(C).  Despite the breadth of the statute, Congress “did not intend to make every activity 

at a source subject to new source requirements.”  57 Fed. Reg. 32,314, 32,316 (July 21, 1996).  

Pursuant to EPA regulations, the PSD requirements are triggered only if there is a “major 

modification,” which is defined as “any physical change in or change in the method of operation 

of a major stationary source that would result in a significant net emissions increase” for the 

source on a annual basis.  40 C.F.R. § 52.21(b)(2)(i) (emphasis added); OKLA. ADMIN. CODE 

252:100-8-31.  Thus, to trigger the PSD’s requirements the physical or operational change must 

cause a “significant net emissions increase.”  To qualify as “significant,” the emissions increase 

must exceed specified quantitative regulatory thresholds for specific pollutants.  [Explain what 

thresholds were in effect in 1976 & 1980] 

If a proposed construction project is a “major modification,” the owner or 

operator must obtain a preconstruction permit.  42 U.S.C. § 7475(a)(1); 40 C.F.R. § 

52.21(a)(2)(iii).  Plaintiffs’ allegations of a PSD permit violation with respect to the replacement 

of two boilers in 1976 and 1980 are deficient, because they include no facts to show that such 

replacement, if true, resulted in any net increase in emissions, much less a “significant increase.”  

Further, these claims are for purely past violations that far pre-date the 1990 Amendments of the 

CAA, when Congress amended the citizen suit provision to allow for suits over “repeated” past 

violations.  Since there is no allegation that Continental Carbon is currently failing to get PSD 

permits, this claims also fails. 

V. Many of Plaintiffs’ Claims are Barred by the Statute of Limitations. 

Many of Plaintiffs’ claims are barred by the general five-year statute of 

limitations applicable to federal actions for fines, penalties, or forfeitures.  28 U.S.C. § 2462.  

Because the CAA itself has no specific statute of limitations for enforcement actions, this general 

statute of limitations applies here.  See United States v. Walsh, 8 F.3d 659, 662 (9th Cir. 1993) 

(applying § 2462 to EPA civil penalty claims under the CAA); United States v. Telluride Co.,

146 F.3d 1241, 1243-44 (10th Cir. 1998) (noting the federal government’s concession that § 

2462 applied to its Clean Water Act civil penalty claims); United States v. Am. Elec. Power Serv. 
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Co., 137 F. Supp. 2d 1060, 1067 (S.D. Ohio 2001) (applying § 2462 to bar civil enforcement 

penalty claims brought in CAA citizen suit). 

Section 2462 provides that “an action, suit or proceeding for the enforcement of 

any civil fine, penalty, or forfeiture, pecuniary or otherwise, shall not be entertained unless 

commenced within five years from the date when the claim first accrued.”  28 U.S.C. § 2462 

(emphasis added).  For purposes of the CAA, a claim accrues “on the date that a violation first 

occurs.”  United States v. Westvaco Corp., 144 F. Supp. 2d 439, 442 (D. Md. 2001), citing 3M 

Co. v. Browner, 17 F.3d 1453, 1462 (D.C. Cir. 1994).  Accordingly, this Court may only 

consider Plaintiffs’ claims to the extent that they accrued less than five years before April 7, 

2004, the date on which the Original Complaint was filed.  Any alleged violations dating from 

before April 7, 1999, must be dismissed.  For this reason, claims 82-105, 111, 117, 200-23, 275-

84, 369-78, 501-24, 547-51[?], 560-674[?], 676-697, and 781-800 should be dismissed.31

VI. The Ponca Tribe Should Be Dismissed Because Tribes are not 
Authorized to Bring Citizen Suits Under the Clean Air Act. 

Section 304(a) provides that any “person” may bring a citizen suit action under 

the Act.  42 U.S.C. § 7604(a) (“Except as provided in subsection (b) of this section, any person

may commence a civil action on his own behalf…”) (emphasis added).  The term “person” is 

                                               
31 Plaintiffs effectively concede that many of its claims are barred by the statute of limitations.  
See Amended Complaint ¶ 14(d).  They list in paragraph 14(d) three such alleged violations but 
assert that “claims for these violations are not made here” because they occurred more than five 
years ago. Whether or not, as plaintiffs claim, such allegations support injunctive relief, they 
should be stricken as improper.  See Transcript of Motion to Reconsider, Nov. 4, 2004, at 27:12-
16; see also, e.g., Kashins v. Keystone Lamp Mfg. Corp., 135 F. Supp. 681, 681 (S.D.N.Y. 1955) 
(holding that Rule 8 “should be observed and the unnecessary allegations should be eliminated 
from the amended complaint”). 

defined in the Act, but the definition does not include Indian Tribes.32 See 42 U.S.C. § 7602(e).  

And the specification of several distinct actors that meet the definition of “person” compels the 

“inference that [actors] not mentioned were excluded by deliberate choice, not inadvertence.”  

Barnhart v. Peabody Coal Co., 537 U.S. 149, 168 (2003) (applying the interpretative maxim 

expressio unius est exclusio alterius); see also Youren v. Tintic Sch. Dist., 343 F.3d 1296, 1308 

(10th Cir. 2003) (“the enumeration of certain things in a statute suggests that the legislature had 

no intent of including things not listed or embraced.”) (citation omitted).   

This conclusion is strengthened by the CAA’s separate definition of “Indian 

Tribes” and section 301(d), which specifies the rights and authority of Tribes.33  When 

“Congress includes particular language in one section of a statute but omits it in another section 

of the same Act, it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”  Russello v. United States, 464 U.S. 16, 23 (1983) (citation 

omitted); Colo. Gas Compression, Inc. v. Comm'r, 366 F.3d 863, 867 (10th Cir. 2004) (same).  

The fact that Congress did not include “Indian tribes” in the definition of “person,” combined 

with the other statutory references to “Indian Tribes” in the Act, is compelling evidence that 

Congress did not authorize Tribes, such as Plaintiff Ponca Tribe, to bring citizen suits under the 

Act.  See Alexander v. Sandoval, 532 U.S. 275, 286 (2001) (“private rights of action to enforce 

                                               
32 The CAA defines “person” as “an individual, corporation, partnership, association, State, 
municipality, political subdivision of a state, and any agency, department, or instrumentality of 
the United States and any officer, agent, or employee thereof.”  42 U.S.C. § 7602(e).  None of 
those entities are themselves defined to include Indian tribes.  See id. § 7602(d), (f) (further 
defining the terms “State” and “municipality”).   
33 See 42 U.S.C. § 7602(r) (defining “Indian tribe” to mean “any Indian tribe, band, nation, 
or other organized group or community, including any Alaska Native village, which is Federally 
recognized as eligible for the special programs and services provided by the United States to 
Indians because of their status as Indians”); 7601(d) (requiring EPA to promulgate regulations 
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federal law must be created by Congress”); Boswell v. Skywest Airlines, Inc., 361 F.3d 1263, 

1267 (10th Cir. 2004) (same); cf. Osage Tribal Council v. U.S. Dept. of Labor, 187 F.3d 1174, 

1181 (10th Cir. 1999) (concluding that the explicit inclusion of “Indian tribe” in the Safe 

Drinking Water Act’s definition of “person” demonstrated Congress’ intent to waive tribal 

immunity).34  The Tribes’ claims must be dismissed. 

Osage Tribal Council also suggests why Congress chose to define “persons” to 

not include Indian tribes.  Defining “persons” to include Indian tribes would have exposed tribes 

to suits under the CAA, thereby infringing upon their sovereign immunity.  See Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 58 (1978) (Tribes entitled to sovereign immunity unless 

explicit waiver by Congress).  Just as “persons” are entitled to bring citizen suits under the CAA, 

“persons” are subject to such suits.  See 42 U.S.C. § 7604(a)(1) (citizen suits may be brought 

“against any person”).  Thus, by excluding Indian Tribes from the definition of “person,” 

Congress ensured that there would be no waiver of tribal immunity.   

Indeed, it was for this reason that EPA, in promulgating a rule to implement 

section 301(d) of the CAA, and at the urging of several tribes, concluded that Congress did not 

clearly intend to make tribes subject to citizen suits.  See 63 Fed. Reg. 7254, 7260-61 (Feb. 12, 

                                                                                                                               
specifying tribal authority under the CAA). 
34 Applying Osage Tribal Council’s reasoning to the CAA, the omission of “Indian tribe” 
from the CAA’s definition of “person” dispositively demonstrates that Tribes may not bring 
citizen suits.  Indeed, the inclusion of Indian tribes in the definition of “person” under the SDWA 
and several other federal environmental statutes demonstrates that when Congress wanted to 
allow suits by or against tribes, it knew how to do so.  See 42 U.S.C. §§ 6903(13), 6903(15), 
6972(a) (defining “person” under the Resource Conservation and Recovery Act (“RCRA”) to 
expressly include Indian Tribe and authorizing citizen suits by “persons”); 33 U.S.C. §§ 1362(4)-
(5), 1365(a) (same under the Clean Water Act).  See Blue Legs v. Bureau of Indian Affairs, 867 
F.2d 1094, 1097 (8th Cir. 1989) (Indian Tribes included in definition of “person” under RCRA). 

1998).  EPA noted that “because [the citizen suit provisions] (and the applicable definitions…) 

do not expressly refer to tribes, EPA has been concerned that the action it proposed to take may 

have subjected tribes to citizen suit liability.”  Id. at 7262.    

In sum, the Ponca Tribe does not fall within the category of “persons” authorized 

by Congress to bring a citizen suit under the CAA.  Accordingly, the Tribe’s claims must be 

dismissed. 

CONCLUSION 

For the foregoing reasons, alleged violations 1-8 and 10 and the Ponca Tribe’s 

claims should be dismissed.    

Dated:  August 17, 2004 RYAN, WHALEY, COLDIRON & SHANDY, PC

By:___________________________________ 
     Phillip Whaley
     Mark D. Coldiron

 SIDLEY AUSTIN BROWN & WOOD LLP 

David T. Buente 
Thomas G. Echikson 

      

      Attorneys for Defendant 
      Continental Carbon Company 
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TOPICS TO BE ADDRESSED

Overview

What are citizen suits?

Notice

What must a Plaintiff do prior to filing suit?

Standing

Can Plaintiffs bring an action for an alleged violation that does not directly affect them?

Class Actions

Can a Plaintiff bring a citizen suit as a class action?

Lessons learned

WHAT ARE CITIZEN SUITS?

“The Congressional purpose in enacting the Clean Air Act citizen suit provision
was to authorize citizens to act as “private attorney generals.”

Alaska Center for the Environment v. Browner, 840 F.Supp. 171, 174 (D. Mass,1993).

“Senator Muskie stated, during Senate Debate:
I think it is too much to presume that, however well staffed or well intentioned
these enforcement agencies, they will be able to monitor the potential violations of
the requirements contained in all the implementation plans that will be filed under
this act, all the other requirements of the act, and the responses of the
enforcement officers or their duties.  Citizens can be a useful instrument for
detecting violations and bringing them to the attention of the enforcement
agencies and the courts alike.”

Browner, 840 F.Supp at 174.
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SAMPLE NOTICE PROVISIONS

49 USCA § 60121
(Pipeline Safety Act)

(a)(1)  A person may bring a civil action in an appropriate district court of the United States for an injunction
against another person . . . the person

(A)  may bring the action after 60 days after the person has given notice of the violation to the
Secretary of Transportation . . . and the person alleged to have committed the violation.

42 USCA § 7604
(Clean Air Act)

(a)(1)  a person may bring an action only after 60 days after the person has give notice to the Administrator
. .  the State in which the violation occurs . . . and to any alleged violator of the standard, limitation or order.

33 USCA §1365
(Clean Water Act)

(b) No action may be commenced

(1)(A) prior to 60 days after the plaintiff has given notice of the alleged violation to .  . . the Administrator . . .
the State in which the alleged violation occurs . . . and to any alleged violator of the standard, limitation, or
order.

SIMILARITIES BETWEEN PROVISIONS

A plaintiff must take at least the following steps:

Provide written notice a specific number of days (typically 60) prior to filing suit to

appropriate Federal agency

the alleged violator

perhaps an appropriate State agency

Identify the statute, regulations, permit, standard or order allegedly violated
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WHAT THE COURTS HAVE SAID

Notice under the Resource Conservation and Recovery Act’s citizen suit provision was a
mandatory condition precedent to commencing suit under the provision, and failure to meet that
requirement required dismissal without prejudice.  Hallstrom, et ux. v. Tillamook County, 493 U.S.
20 (1989).

Notice under the Clean Water Act was found inadequate when it did not provide “sufficient
information to permit the recipient to identify . . . the date or dates of the alleged violations.”
Hudson River Keeper Fund, Inc. v. Putnam Hospital Center, Inc., 891 F. Supp 152 (S.D.N.Y. 1995).

Notice under the Clean Water Act requires the Plaintiff to provide “enough information to enable
the recipient . . . to identify the specific effluent discharge limitation which has been violated,
including the parameter violated, the date of violation, the outfall at which it occurred, and the
person or persons involved.”  The Court also held that a “general notice letter” is insufficient.
Public Interest Group of NJ, Inc. v. Hercules, Inc., 50 F.3d 1239, 1246 (3rd Cir. 1995).

Notice under the Endangered Species Act must provide sufficient information of a “violation” so
that the Secretary or Reclamation could identify and attempt to abate the violation.  Southwest

Center for Biological Diversity v. US Bureau of Reclamation, 143 F.3d 515, 522 (9th Cir. 1988).

EXCERPTS OF NOTICE LETTER PROVIDED BY TO
MR. NORMAN Y. MINETA, U.S. SECRETARY OF
TRANSPORTATION, DATED APRIL 26, 2002

Joseph Wyble owns property in Trinity county, Texas.  Gulf South’s interstate pipeline crosses the
Wyble property and transports natural gas.  The Wyble property consists of approximately 37
acres and is used by Joseph Wyble and his family for their home, timber and recreation.

The pipeline crossing the Wyble property has been and is continuing to be operated in violation of
49 C.F.R. § 192.703(b) providing that when a pipeline becomes unsafe it must be replaced,
repaired or removed from service.

Gulf South has failed to maintain, control corrosion, inspect and repair this pipeline constituting
violations of 49 C.F.R. §§ 192.457, 192.459, 192.461, 192.463, 192.465, 192.479, 192.481,
192.485, 192.491, 192.605, 192.617, 192.703 and 192.711.

Gulf South has also violated and is continuing to violate 49 C.F.R. § 192.616 in failing to provide
Joseph Wyble with appropriate public education.  Joseph Wyble has not received necessary
information from Gulf South regarding the pipeline and/or any emergency resulting from the
pipeline.
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STANDING IS A KEY ISSUE UNDER A
CITIZEN SUIT PROVISION

“A private plaintiff, under separation of powers principles, must
first establish that he satisfies the standing requirements imposed by
the “case” or “controversy” provision of Article III of the United States
Constitution . . . This “irreducible constitutional  minimum” of standing
requires a showing (1) that the plaintiff have suffered an “injury in fact;”
(2) that there be a causal connection between the injury and the
conduct complained of – the injury must be fairly traceable to the
challenged action of the defendant; and (3) that the injury will be
redressed by a favorable decision. . .  Thus, while at the pleading
stage, general factual allegations of injury resulting from the
defendants’ conduct may suffice, a plaintiff must set forth by affidavit
or other admissible evidence “specific facts” in order to survive
summary judgment.”

Wyble, et al. v. Gulf South Pipeline Company, et al., 308 F.Supp.2d 733 at 741
(E.D.Texas, 2004).

ELEMENTS OF STANDING

  A Plaintiff must prove all three elements to establish standing.
Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 179 (2000).

1. Injury in fact
An injury in fact, for standing purposes, is an invasion of a legally protected interest which is (a) concrete
and particularized and (b) actual and imminent, and not conjectural or hypothetical. . . Accordingly,
allegations of possible future injury do not satisfy the requirement of Article III; a threatened injury must be
“certainly impending” to constitute an injury in fact.

Wyble, 308 F.Supp.2d at 741; see also, Whitmore v. Arkansas, 495 US 149, 150 (1990).

2. Traceability
The second element of standing requires proof of a causal connection between the injury in fact and the
conduct complained of. . .  In this regard, Defendants correctly argue that each plaintiff must show that he
had suffered injury in fact caused by Defendants’ violation of each regulation listed in each claim set forth.

Wyble, 308 F.Supp.2d at 742; see also, Simon v. Eastern Kentucky Welfare Rights Organization,
426 US 26, 41 (1976).

3. Redressability
Under the third element of standing, it must be “likely,” as opposed to merely “speculative,” that the injury
will be redressed by a favorable decision.

Wyble, 308 F.Supp.2d at 742.

“These requirements together constitute the “irreducible constitutional minimum” of standing.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992); see also, Friends of the Earth,

Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 179 (2000).
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APPLICATION OF THIS STANDARD

Conservation Law Found. of New England, Inc. v. Reily, 743 F.2d 38, 42 (1st Cir. 1991)

“ . . . none of the individual members of the plaintiffs here have showed that they suffered an
injury directly traceable to the alleged illegal conduct, namely, defendants’ failure to assess
and evaluate federal hazardous waste sites throughout the United States.  To illustrate,
regarding the failure of the Administrator to assess and evaluate the hazardous waste
problem at the Naval Station in Pearl Harbor, Hawaii, the ten members of plaintiffs who have
presented affidavits, all residents of New England, have shown merely the claim of a
“concerned bystander.”

Alaska Center for the Environment v. Browner, 20 F.3d 981, 986 (9th Cir. 1994)
“By contrast, the relief ordered in this case involves the action of a single EPA office and the
performance of a precise duty - - to establish TMDLs for the State of Alaska - - mandated by
statute.  Unlike the plaintiffs in Conservation Law, plaintiffs in this case have also
demonstrated representation and injury throughout the entire area for which they seek relief.”

REJECTION OF A PLAINTIFF’S ATTEMPT TO
OBTAIN RELIEF ON REMOTE VIOLATIONS

“This Court declines to step beyond the constitutional mandates of Article III
to grant Plaintiffs standing as to remote violations for which they have no
direct injury.  Plaintiffs demonstrate sufficient injury in fact, traceable to
Defendants, which harm could be redressed, as to the alleged violations
running through their property for standing purposes.  The Court confers
standing to Plaintiffs only to that extent . . . In this case Plaintiffs, on a variety
of theories, have sought unprecedented and extraordinary relief against
Defendants ultimately asking the Court to appoint a Special Master to evaluate,
oversee, and in a sense run the business of Defendants’ pipeline.  The Court
declines to make such an extraordinary use of its judicial power which would
require a disregard of the long established constitutional principles of
standing . . . It is not the judiciary’s role to remedy every problem imaginable
as to Defendants’ pipeline.  Those broad regulatory issues are better left to the
province of the legislative branch and the agency which oversees this
particular industry.”

Wyble, et al. v. Gulf South Pipeline Company, et al., 308 F.Supp.2d at 753, 754
(E.D.Texas, 2004).
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CAN A CITIZEN SUIT BE
BROUGHT AS A CLASS ACTION?

Clean Air Act, 42 USCA § 7604

(a) Authority to bring civil action; jurisdiction
(1)  . . . Any person may commence a civil action on his own behalf - -

Clean Water Act, 33 USCA § 1365
(a) Authorization; jurisdiction

 . . . Any citizen may commence a civil action on his own behalf - -

Pipeline Safety Act, 49 USCA § 60121

(a) General authority
(1) A person may bring a civil action  . . . against another person . . .

WHAT THE COURTS HAVE SAID

Courts have with virtual unanimity found that class actions are prohibited under environmental
citizen suits provision.

Alaska Center for the Environment v. Browner, 840 F.Supp. 171, 176 (D. Mass, 1993).

“Congress [has] clearly stated . . . the citizen suit provision of the Clean Air Act . . . Does not
authorize a class action.”

Browner, 840 F. Supp. at 174-175.

“Because of the obvious danger that unlimited public actions might disrupt the implementation of
the Act and overburden the courts, Congress restricted citizen suits to actions seeking to
enforce specific requirement of the Act and conditioned their commencement on the provision of
a 60-day notice to the Administrator . . . The notice requirement was intended to ‘further
encourage and provide for agency enforcement’ that might obviate the need to resort to the
courts . . . Congress did not fling the courts’ door wide open.  As we have already seen, the new
provision for citizen suits, section 304(a), was hedged by limitations - - confinement to clearcut
violations by polluters or defaults by the Administrator; and the accompaniment . . . Of a
condition of notice.”

Natural Resources Council v. Train, 510 F.2d 692, 724-725.

No similar guidance is found under the Pipeline Safety Act.
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LESSONS LEARNED

Cases are very expensive to defend

Settlement is very difficult

Res Judicata concerns

Attorney Fees

Stigma of such a suit

Consider enlisting the agencies’ help

Especially if suit is a strike suit
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