PROPERLY CLASSIFYING EMPLOYEES
UNDER THE FAIR LABOR STANDARDS ACT

REQUIREMENTS FOR EXEMPT STATUS UNDER THE FLSA
A. Determination of Exempt Status
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B. Salary Basis Test for “White Collar” Exempt Status

As agenerakule,the FLSA mandateshat employeeseceivetime and one-halfof
theirregularhourly rate for working morethanforty (40) hoursin awork weekunlessthey are
subjectto a specificexemptionfrom overtime pay eligibility. Since theseexemptionsdeprive
workersof a statutorybenefit,they arenarrowly construedoy the courts. Consequentlyit is
the employer'sobligationto provethat eachemployeeclassifiedas exempttruly is coveredby a
statutoryexemption.

An exemptiondoes not apply unlessall statutory prerequisitesare satisfied.
With respectto administrative professionaland supervisorystaff, employersmust show that
the employeein questionis paid on a salary basis and that his or her "primary duty" is
administrative professionalor supervisoryin nature. Unlessboth prongsof the exemptstatus
testaresatisfied the worker must receiveovertimecompensatiorafter working morethan forty
(40) hoursin awork week.

1. Analysis of the salarybasiscomponenbf the exemptstatustest

a. Whatis the "salarybasis"prongof the exemptstatustest?

A worker is consideredo be paid on a salarybasisonly if he or sheregularlyis
paid,on aweekly, or lessfrequentbasis,a predeterminedmountconstitutingall or partof his or
hercompensationwhich amountis not subjectto reductionbecaus®f variationsin the quality
or quantity of the work performed. Subjectto the exceptionsprovided below, the employee
must receivehis full salaryfor any week in which he performsany work without regardto the
numberof daysor hoursworked.

This policy is alsosubjectto the generalrule that an employeeneednot be paid
for any work weekin which he performsno work.



b. If asalariedexemptworkerreportsto work lateor leavesearly, can
his or hersalarybereducedecausef that lost work time?

No. Paymentonasalarybasismeanghat the employerhaspromisedto pay, at
least,a fixed amountfor a predeterminegberiod of time. Late arrival at work or leaving before
the endof the work day cannotresultin reductionsof the worker's basesalary. (Of course,
appropriatedisciplinaryactionmay resultfrom unreliableattendancer othermisconduct.)

C. If asalariedexemptworkertakesanextendednealbreak,canhis or
hersalarybereducedecausef that lost work time?

No. Justlike comingto work late or leaving early, missing part of a work day
becausef extendednealbreakscannotresultin a reductionof the worker'sbasesalary. (While
the FLSA does not mandatehe employerto provide lunchor dinnerbreaks,variousStatelaws
directemployergo providemealbreaksto certainworkers,usually dependingipon the number
of hoursworkedin aday.)

d. Canany deductionbe madefrom an employee'ssalarybecausée
or shemissegartof awork day?

No. If asalariedexemptemployeereportsto work onawork day, he or shemust
bepaidfor the entireday.

e. If thefacility is closedbecaus®f a snow storm or otherinclement
weathermustthe salariedexemptemployeesbepaidfor that work
day?

Yes. An employer cannotreducethe salary of a salaried exempt employee
becausef the quality or quantityof work performedin any given work week. Thus, if work is
not availablebecauséhe storeis closed(for whatevereason)thenexemptworkersmust be paid
their full salaryfor that work weekif any work hasbeenperformedduringthat week.

f. Are theretimeswhen a salariedexemptworker's salary is subject
to reductionbecausef lost work time?

Yes. Undervery limited circumstancesthe basesalary of a salaried exempt
workercanbereduced:

(1) An employeeis absentfor one or more daysfor personal
reason®therthansicknesor accident;

(2)  An employeeis absentfor one or more days for sickness
or accidentandthe deductionis in accordancavith a bona
fide sicknessandaccidenplan, policy or practice;

(3) An employeeis absentdue to serviceof jury or military

duty (at which time thereis an off-set for military service
or jury duty pay, ratherthananactualsalarydeduction);
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(4)  Goodfaith penaltiedor infractionsof safetyrulesof major
significance;

(5)  An employeemissesanentireweekof work;

(6) Days not worked during the first or last week of
employmentand,

(7) Intermittent leavespursuantto the Family and Medical
LeaveAct ("FMLA"). The FMLA specifically provides
that deductiondor intermittentleavesof lessthan oneday
will not violatethe salarybasistest(but may resultin loss
of exemptstatusunderStatelaw).

g. What Constitutesan "Infraction of a Safety Rule of Major
Significance?"

Deductiondrom a salariedexemptworker'sbasesalaryfor reasonsother than full
day absencesre so disfavoredthat any deductionwill be scrutinized. While deductionsare
permittedto penalizesalariedworkerswho violate majorsafetyrules,the Departmenbf Labor
or acourtrarelywill recognizeé'misconductassatisfyingthis exceptiorto the "no docking" rule.
Examplesof violationsof safetyrulesthat may satisfythis standardaresetforth in the Wage-
Hour Administrators regulationsj.e, smokingcigarettesn an explosivedactory or oil refinery.
Thus, unlesstheinfractionis of comparablenagnitude/which probablywill resultin termination
of employment,ratherthen a monetary penalty), docking should be avoidedas a meansof
punishingviolationof awork or safetyrule.

h. If anexemptworkerreportsto work but leavesearly becauséie or
sheis ill andthendoesnot reportto work on the following day,
canadeductiorbemadefrom salaryfor all time missed?

No. Althoughit is permissibleéo makea deductionn anamountof a day or more
for sicknessor acciden{solong asabonafide sick pay planexists),it is not properto makesuch
adeductionn anincremenof lessthan a day. Thus, a full-day deductionis permittedfor the
"second"day of the illness,but the employeemust be paid for the entire day when he or she
reportedo work andthenbecamelll. (However,if the employeeis eligible for leaveunderthe
FMLA andthe employee'$ealthcareproviderhas certifiedthatit is medically necessaryor the
employeeto take "intermittent” leave,a partial day deductionmay be permissible. Since this
practiceotherwisewould violatethe FLSA, any suchdeductionshouldbe madewith greatcare
andafteranin-depthanalysisof theseconflicting statutoryprovisionsandStateovertimelaw.)

I. What if anemployeehasusedup all of his or her paid sick days
underthe sick pay plan or is not yet eligible to participatein the
planandis absenfor two days,cana deduction be madefor these
full day absences?



Yes. As longasa bonafide sick pay plan exists,then the employeris permitted
to makedeductiondor full day absences.

J- Can deductionsbe madefrom accruedpaid time off if a salaried
employeds absenfor lessthanacompletework day?

Yes. Accordingto the Departmentf Labor,but not necessarilyall courts, useof
accruedpaid time off to "makeup” for absencesf lessthanafull day are permissible. In an
opinionletterissuedby the actingWage-Hou Administratorin April, 1993,the Departmenof
Labor statedthat, "Where an employer has bona fide vacationand sick time benefits, it is
permissiblego substituteor reducethe accruedbenefitsfor the time anemployeeis absentfrom
work, evenif it is lessthan a full day, without affecting the salary basisof payment,if by
substitutingor reducingsuchbenefitsthe employeereceivesin paymentan amountequalto his
or her guaranteedsalary.” However,the Departmentof Labor goeson to state: "Where an
employeehasexhaustethesebenefits,deductionamay be madein incrementf full daysonly
for absence$or personalreasonsr illness. Deductionsfrom the salariesof otherwiseexempt
employeedor partialday absenceafterthey haveexhaustedheir vacationor sick time benefits
haveneverbeenpermittedunderthe Regulations. . ." Until the Circuit Courtin your areaof the
countryor the SupremeCourtrulesuponthis issue,"docking"” of accruedpaid time off whenan
exemptworkeris abseat for lessthanafull work day may exposehe companyto loss of exempt
status.

k. If a salariedexemptemployeeweresummonedor jury duty after
workingpartof awork week,mustheor shebe paid for that work
week?

Yes. If the salariedexemptemployeeworks at all during any work week,thenhe
or shemust be paid the entireweek'ssalary. An offset is permittedto accountfor any monies
receivedfrom the courtfor that jury service.

l. If asalariedexemptemployeeis called upon to perform Reserve
duty, to servein the National Guard or to participatein other
military servicemustheor shebepaidfor thattime?

Yes. If the salariedexemptemployeeworks at all during the work week when
military servicebeginsor ends thenheor shemustbepaidthe entireweek'ssalary. An offset is
permittedto accounfor any moniesreceivedor military service.

m. Whatis the consequenci improperdeductionsaremade?

Whenan employerimproperly docksan exemptemployee'spay, courtsand the
Departmenbdf Laborconcludethat the employerdid not intendto compensatéhe employeeon
a"salary basis". Consequentlyexemptstatuswould belost for that worker and for all other
workers consideredto have been"salaried" exemptstaff. (If the deductionresulted from
inadvertencandis correctedoromptly afterdiscoveringthe errorandthe employerdemonstrates
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that it implementedoay practicesdesignedo avoidrepetitionof similar errors, the exemption
may beretained. Although the regulationsprovide for this "window of correction”,deductions
from salarydueto partial day absenceare contraryto the intent of the salary basistest and
shouldbeavoided! Thereis no assurancat all that a court will recognizean employer'sactsas
fitting within this limited defenseo lossof exemptstatusbecausef wrongfuldeductions.)

n. Underwhat circumstancewill deductionsrom accruedpaid time
off resultin thelossof exemptstatus?

In Abshirev. Countyof Kern, the Ninth Circuit Court of Appealsfound that
otherwiseexemptemployeesvereentitledto overtimecompensatiofecaus¢éheywerenot paid
on a salarybasis. Underthe County'spay practices,employeesbasesalarieswere dockedif
accruedpaidtime off wasexhausted,e, afterthe employeehadexhauste@ccruedpaid time off
(including compensatoryeave), basesalary would be docked. Since docking was mandatory,
exemptstatuswvaslost andovertimepaywas owedto this entire classof employees. This was
foundto betrue eventhoughnoneof the employeessalarieseverwas dockedbecauseinderthe
County'spay practicedockingwould resultif accruedime off wasexhausted.

The District Courtof Nevadajn Benzlew. Nevada took the logic of the Abshire
ruling evenfurther and found that deductionsfrom accruedtime off (regardlessof potential
docking of basesalary) resultedin loss of exemptstatus. In pertinentpart, the District Court
ruled,"Like dockingbasepay, dockingcompensatoryime andaccruedeaveindicatesthe non-
salariedstatusbecausdhe employee'scompensatioris reducedon accountof the amount of
work done."

In Barner v. City of Novatq the Ninth Circuit Court of Appeals retreated
somewhatfrom its ruling in Abshire and held that, "In the absenceof an expressedoolicy
subjectingan executiveor administrativeemployee'spay to reductionfor absence®f lessthan
one day, deductingaccruedleavetime is not conductwhich puts the employeeoutside the
applicableexemption.”

0. What s the effect of the deductionanadepursuantto the Famly
andMedical LeaveAct for absencesf lessthana full work day,
uponexemptstatus?

As noted above,underthe FMLA, an employermay haveto granta leave of
absencainderthe FMLA on a partial-daybasis(rather than an ongoing basis). The FMLA
permits "The employerto makedeductiondrom the employee'ssalaryfor any hours taken as
intermittent or reduced=MLA leavewithin a workweekwithout affectingthe exemptstatusof
the employee.. . ." The following quandaryexists: If a doctor’'s appointmentis neededor a
"serioushealthcondition,” the FMLA's provision permitting an employeeto suffer a wage
deductiondoesnot resultin lossof exemptstatus. In contrast,however,if the employeemisses
part of a work day for a condition not coveredby the FMLA, and the employer makesa
deductiorfrom the basesalary,thenlossof exemptstatuswould result.
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C. White Collar ExemptionsUnder The FLSA

1. Exemptstatusstandards

a. "Executive"exemption

To beconsidere@n exempt'executive"employee,anindividual mug meetall of

thefollowing criteria:

(1)

(2)

3)

(4)

(5)

(6)

The person'grimaryduty is the managemenf:

(@  An enterprisan whichthe persons employed(e.g.,
abranchoffice); or,

(b) A customarilyrecognizeddepartmenor subdivision
thereof(e.q, salesdepartment).

He or shecustomarilyandregularlydirectsthe work of two
or morefull-time employeegor their equivalent).

He or shehasauthorityto hire or fire other employeesor
effectively recommencdhiring, firing, promotion or similar
actions.

He or shecustomarily and regularly exercisesndependent
judgmentanddiscretion.

He or she doesnot devotemore than 20% (40% in retalil
operations)f the hoursworked during the work week to
activitieswhich arenot directly and closely relatedto the
performancef executive(non-exempt)work in a retail or
serviceenterprise.

He or sheis paidon asalarybasisat a rate of not lessthan
$155a week. If the subjectindividual is paid on a salary
basisat arateof $2500r moreper week,only the first two
prongsof thetestmustbesatisfied,.e:

(@) Theemployee'rimary duty is the managementf
the enterpriseof arecognizedlepartmentand,

(b)  The employeeregularly superviseghe activities of
two or moreemployees.

b. "Administrative" exemption

To be considerecexemptas an "administrative" employee,an individual must

satisfythe following criteria:

(1)

The employee'primary duty is the performanceof office
or non-manualwork directly relatedto implementationof
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2)

3)

(4)

(5)

(6)

managemenpoliciesor the generalbusinessoperationsof
the employeror the employer'scustomers.

He or shecustomarilyandregularly exercisediscretionand
independenjudgment

He or sheis either:

(@) An executive or administrative assistant who
regularly and directly assistsa proprietor or an
employee employed in a bona fide executive or
administrativecapacity;or,

(b) A staff employee who, under only general
supervision, performs work along specialized or
technicallines requiring specialtraining, experience
or knowledge.

He or shedoesnot devotemorethan20% (a 40% limitation
appliesto retail operations)of his or her hours worked in
thework weekto activitiesthat arenot directly andclosely
relatedto the performancef the foregoingtype of work in
aretailor serviceenterprise.

He or shereceivepaymenton asalaryor feebasisat a rate
of not less than $155 a week. If an employee is
compensatedn asalarybasisat arateof $250 or moreper
week, only the first two parts of the test needto be
satisfied.e:

(@) The employee'sprimary duty is office or non-
manualwork directly relatedto managemenof the
employer'sbusinessand,

(b)  The employeeexercisediscretionand independent
judgment.

This exemptiongenerally does not apply to executive
secretariesr otherclericalaides.

C. "Professional'exemption

An individual employedin a "professional” position will be exemptfrom the
overtimepay provisionsof the FLSA if thefollowing testis satisfied:

(1)

The employeemust haveashis or her primary duty either
(a)work requiringknowledgeof anadvancedypein a field
of scienceor learning; (b) original and creativework in an
artistic filed; or (c) teaching, tutoring, instruction or
lecturingin the activity of impartingknowledgeasa teacher
certified or recognizedas such in the school system or
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2)

3)

(4)

(5)

(6)

educationakstablishmenor institution by which he or she
is employed.

The employee'svork must requirethe consistentexercise
of discretionandjudgment.

The employee'sjob duties must be (a) predominantly
intellectualand variedin characteras opposedto routine
mental, manual, mechanicalor physicalwork; and, (b) of
such a characterthat the output producedor the result
accomplishedannotbe standardizedn relationto asgiven
periodof time.

Time spentin activities that are not "an essentialpart of
and necessarilyincident" to professionalduties may not
exceed20% of the employee'sveekly hoursworked.

The employeemust receive paymenton a salary or fee
basisat arateof not lessthan$170aweek.

(@) Thesalaryrequirementsieednot be metin the case
of an emgdoyee (i) who holds a valid license or
certificatepermittingthe practiceof law or medicine
or any of their branchesand is actually engagedn
the practicethereof;(ii) holdsthe requisiteacademic
degreefor the general practice of medicine and is
engagedin an internship or resident program
pursuantto the practiceof medicineor any of its
branchespr, (iii) who is employedandengagedasa
teacher.

(b) Professionakmployeesvho areemployedon a fee
basisfor lessthan a normal40-hourweek must be
compensatecat an hourly rate of not less than
$5.15.

(c) These figures representthe hourly rate at which
such employeeswould ordinarily be compensated
to reachthe minimum salary rate, basedon a 40-
hourweek,to qualify for the exemption.

Professionakmployeeswho are paid a salary of at least
$250weekly may qualify for exemptionif they meeteither
of theseabbreviatedests:

(@)  Their primary duty consistsof the performanceof
work either requiring knowledge of an advanced
type in a field of scienceor learring, or teaching,
including work that requiresthe consistentexercise
of discretionandjudgment;or,



(b)  Their primary duty consistsof the performanceof
work in a recognizedfield of artistic endeavor,
including work that requiresinvention, imagination
or talent.

d. "Computer-relate@ccupationexemption

A highly skilled individual employedin the computerfield who is paid on an
hourly basiswill be exemptfrom the overtimeprovisionsof the FLSA if the following testis
satisfied(addedby section2105(a)of the Small BusinessJob ProtectionAct of 1996, effective

August20,1996):
1)

(2)

Employeemust be compensatedt a rate of not lessthan
$27.63an hour, if compensatedn an hourly basis. Such
employeemay beexemptwithout regardto the basisof his
compensatiorfe.g, salaryor hourly wage).

Employeeswho qualify for this exemption are highly
skilled in computersystemsanalysisor programming. To
qualify, the employee'sprimary dutiesmust consistof one
or moreof thefollowing:

(@)

(b)

()

(d)

The applicationof systens analysistechniquesand
procedures, including consulting with users, to
determinenardware software,or systemfunctional
specifications;

The design,developmentdocumentationanalysis,
creation, testing, or modification of computer
systemsor programs,including prototypes,based
on and related to user or system design
specifications;

The design, documentation,testing, creation, or
modification of computer programs related to
machineoperatingsystemspr,

A combinationof the aforementionedduties, the
performanceof which requiresthe samelevel of
skills.

Il. CORRECTING FLSA MIST AKES

A. Wrongful Deductionsfrom Salary

1. Statutoryinterpretation.

a. 29C.F.R.8541.118(aprovidesin pertinentpart:

“an employeewill beconsideredo be paid ‘on a salarybasis’. . .
if underhis employmentagreemenhe regularlyreceiveseachpay
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periodonaweekly, or lessfrequentbasis,a predetermine@mount
constitutingall or part of his compensationywhich amountis not
subjectto reductionbecausef variationsin the quality or quantity
of thework performed.”

Theregulationdurtherprovide:

“Where deductionsare generally made when there is no work
available, it indicatesthat there was no intention to pay the
employeeon a salarybasis. In sucha casethe exemptionwould
not be applicableto him during the entire period when such
deductionsverebeingmade.On theotherhand,wherea deduction
not permittedoy thesdanterpretationsis inadvertentor is madefor
reasons other than lack of work, the exemptionwill not be
consideredto have been lost if the employer reimburses the
employeefor such deductionsand promisesto comply in the
future”

29C.F.R.8541.118(a)(6).
2. Auerv. Robbins.

The United StatesSupremeCourt, in Auer v. Robbing 519 U.S. 452 (1997),
enunciatedh two-parttestto determinewhen an employeeshould be deniedexempt status.
First, the employeemust meetthe “salary basistest” delineatedn 29 C.F.R.§41.118(a). See
Auer, 519U.S.at 455. Secondihe employee’sdutiesmustbe of anexecuive, administrative pr
professionahature. Id.

Evenif exemptstatusis availableto a particularemployeebecaus@f his or her
duties,circumstancesay warrantdenialof suchstatus namely,deductiondrom an employee’s
salaryinconsistentvith 29 C.F.R.§541.118. In Auer, the SupremeCourt held an employeewill
loseexemptstatus‘when employeesarecoveredby a policy that permits disciplinary or other
deductionsn pay‘as a practicalmatter.” Id. at 461. This criterionis met, the Court held “if
thereis anactualpractice of making such deductionsor an employmentpolicy that createsa
‘significantlikelihood’ of suchdeductions.”Id. A finding of “significantlikelihood” requiresthe
existenceof a “clear and particularized policy — one which effectively communicatesthat
deductionswill bemaden specifiedcircumstances.’ld.

The Court, however,clarified this point stating that, “where a deductionnot
permittedby [the salarybasistest]is inadvertentpr is madefor reason®therthan lack of work,
the exemptiorwill not beconsideredo havebeenlost if the employerreimburseghe employee
for suchdeductionsand promisesto comply in the future.” Id. (quoting29 C.F.R. 8 541.118)
(alterationin original). The Court interpretedthis provisionto allow minimal infractions of 29
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C.F.R.8541.118,to excusean employerfrom liability for overtimepay underthe FLSA. The
Court alsofound the regulationfailed to addressthe timing of reimbursement.Nothing in the
statute,accordingto the Court, requiresmmediaterepayment,and the employeris entitled to
preservehe employee’sexemptstatusaslong asit complieswith the correctiveprovisionin 29
C.F.R.8541.118(a)(6).ld. at 463-64.

3. Cased-ollowing Auer.

a. Ahernv. Countyof Nassay 118F.3d 118 (2d Cir. 1997).

In Ahern agroup of high-rankingpolice officers suedtheir employer,the Nassau
County Police Departmentalleging FLSA overtimeviolations. SeeAhern 118 F.3d at 119.
Althoughthe PoliceDepartmenfailed to pay the plaintiffs overtimefor a two-year period, it
arguedthat policeofficersfell within the “bonafide executiveexemption.” Id.

The SecondCircuit discussedhe SupremeCourt’s holding in Auerandset forth
thetwo waysexemptstatuscanbelost: eitherthroughan actualpracticeof makingdeductions,
or by implementingan employmentpolicy that createsa significant likelihood that deductions
will bemade.ld. at 121. Accordingto the Court, it wasclearthat an “actual practice” of making
deductionddid not exist. Id. In applying the significant likelihood test, the Court noted that
while the plaintiffs’ employmentmanual did state that deductionscould be madefrom the
salariesof employees in their class, the plaintiffs could not demonstratethe manual
communicatedsuchdeductionsvould in fact be madein specifiedcircumstancesa requirement
for satisfying the “significant likelihood” test. Id. at 122. As the Court pointed out, “the
plaintiffs couldnot pointto any rulethat statedthat if they committeda specificinfraction, their
paywould bedocked. And this is what we readAuerto require.” Id.

b. Grazianov. Societyof the N.Y.Hospital 1997 U.S. Dist. LEXIS
10203,at *1 (S.D.N.Y.July 16, 1997),vacatedon other grounds
1997U.S.Dist. LEXIS 15926,at*1 (S.D.N.Y.Oct. 13,1997).

In Grazianq plaintiffs claimedthey were owed overtimewagesunderthe FLSA
from their employer,the Societyof New York Hospital. The defendantsarguedthe plaintiffs
wereexemptbecausehey met both the dutiesandsalary-basigests. SeeGraziang 1997 U.S.
Dist. LEXIS at *1-2.

The Court, applying the Auer test,focusedon the “significant likelihood” prong
becaus¢he partiesstipulatedthat no actualdeductiondhadbeenmade.|d. at *3-4. In Auer, the
SupremeCourt statedthat if a policy on its face appliesto both exemptand non-exempt
employeeslike, the policy doesnot “effectively communicate’that the deductionsn question
will applyto theexemptemployeesanddoesnot operateto changeheir staus. In applying the
Auerstandardthe Court heldthat proofthe policy in questionactually appliedto plaintiffs was
necessaryld. at *4-5. Findingnonethe Court heldthat the plaintiffs’ contentionsfell short of
the “significantlikelihood” thresholdrequiredby Auer. I1d. at*5.
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C. Hernandez . City of SantaAna 1998U.S.App. LEXIS 929, at *1
(9th Cir. Jan.21,1998).

Workersfiled suit seekingoackovertimepay underthe FLSA. After the District
Court ruledin their favor, the Ninth Circuit vaatedthe decision,n part, holding that sincethe
employercouldsuspendvorkerswithout payfor periodsof lessthanoneweekas a disciplinary
measurethey did not qualify for exemptstatusunderthe FLSA. Hence they wereeligible for
overtimecompensation SeeHernandez1998U.S. App. LEXIS at*2.

The SupremeCourt vacatedthe decisionand remandedt for reconsiderationn
light of its holdingin Auer. The Ninth Circuit, onremandfoundthat Auerdid not effectits prior
holding. Id. The Ninth Circuitwasableto distinguishAueronthe basisthat, in Auer, the Police
Manual did not “effectively communicate”that pay deductionswere an anticipatedform of
punishment.In Hernandezhowever the Ninth Circuit founda*“significant likelihood” that such
disciplinarysanctiorwould beappliedto theseworkers. Unlikein Auer, it was possibleto draw
aclearinferencethat the appelleesverevulnerableto applicationof the disciplinary policy, i.e,
the Chartercontaineda “clear andparticularized disciplinary policy which set out the specific
circumstancem which paydeductionswvill bemade.|d. at *6.

d. Moserv. PizzaHut of Am.,Inc., 1998 U.S. Dist. LEXIS 6256, at
*1 (W.D. Va.Apr. 9, 1998).

The plaintiff, a store managerallegedthat PizzaHut failed to pay hertime-and-
one-halffor overtimeworked. During that time, shewas forcedto usesick andvacationpay to
makeup for partial day absences.See Moser, 1998 U.S. Dist. LEXIS 6526 at *17-20. The
Courtdiscussedhe standardset forth in Auer, but found that plaintiff's salarywas not subject
to wrongfuldeductiondecausshedid not allegeher pay was reducedor partial day absences.
In fact, sheconcededPizzaHut neverreducecdher pay or threatened pay reductionfor partial
day absencesSeeMoser, 1998U.S.Dist. LEXIS 6256at* 19-20.

e. Daneshv. Rite Aid Corp., 39 F.Supp2d 7 (D.C. Cir. 1999).

The plaintiff suedRite Aid for failing to pay overtimeunderthe FLSA. Rite Aid
arguedthe SupremeCourt’s decisionn Auermeanthat, “a single infrequentimproperdeduction
is insufficientto defeatexemptstatus.” Accordingto the Daneshcourt, the defendantsvere
transformingthe Court’s treatmentof an exceptionalcaseinto “generalrule.” Danesh 39
F.Supp.at 11. The Court held Rite Aid offeredno evidenceto show that the deductionsin
Danesh’spay occurredunderunusuakircumstancethat negateanactualpracticeof makingsuch
deductionsthusdistinguishingAuer. Id.

The defendantslsoarguedthat underthe “window of correction”rule, they were
entitledto restoreDanesh’sstatusas a salariedemployeeby correctingany deductions. The
Courtrejectedhis argumentfinding that in Auer, “inadvertence’or “reasonsotherthan lack of
work” were permissiblegroundsfor correctiveaction, but in the presentcase,the deductions
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werenot inadvertentthe evidenceshowedthe deductionswere basedon the numberof hours
worked.

B. Released#\re Not Binding

FLSA claimscanbe settledonly in Court proceeding®r with the supervisionof
the U.S. Departmentof Labor. Brooklyn SavingsBank v. O’Neill, 324 U.S. 697 (1945); 29
U.S.C.8 216(c). Similarly, a releasesignedby an employee,evenfor considerationwill not
waiveclaimsfor liquidateddamages.D.A. Schultzy. Gangi 328U.S.108,112-14(1946).

1. Three requirementamust be met before voluntary payment can be a
defensdo anemployeesuit (FLSA, Sec.16(c),29U.S.C.216(c)):

a. Employeemustvoluntarily agreeto accepthe payment.
b. Paymentagreedupon mustbemadaein full.

C. Paymentmust be madeunderthe supervisionof the Wage-Hour
Administrator.

2. Wage paymentsthat are not supervisedby the Administrator are not a
valid defensen anFLSA wagesuit unlessthefactstendto show payment
in full in accordancevith the statutoryrequirements.

3. Employeescantry to usea“release’in aneffort to confirm hoursworked,
but when providing generalreleaseagreementdo clients, be certainthey
understandhat that FLSA wageclaimsarenot waived.

4, Workers’ acceptanceof DOL supervisedback pay paymentsin the
absenceof a lawsuit settles their claims. Rejectionof that offer of
paymentdoesnot bar suit. E.qg, Harrell v. S.D. Bell Dental Mfg., 110
F.Supp.538 (N.D. Ga. 1953). In contrast,once the DOL sues, its
settlemenbf that casecoversall workersin the classatissue. 29 U.S.C.§
216(c).

C. ReviseHandbook/PolicyManual to Eliminate FLSA “Violations”

Eliminatewrongfulsalarydeduction.

1 Inclementveather.

2 Jury/military service.

3. Partialwork weeksuspensions.

4

Fines or deductionsfor lost badges,equipmentor other disciplinary
reasons.
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