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Faculty Biographies

Bruce D. Becker

Bruce D. Becker is president and CEO of GST Telecommunications in Portland, Oregon. Mr.
Becker was GST’s senior vice president of law and regulatory affairs before he became the company’s
chief executive officer.

Before joining GST, Mr. Becker held a number of in-house positions at Ameritech Corporation in
Chicago, serving as general counsel of Ameritech Long Distance Industry Services.

Mr. Becker has been active in ACCA affairs for a number of years. He is a former member of the
ACCA board of directors and former president of the Chicago chapter. Mr. Becker also was
president and a board member of the Chicago Bar Foundation, the philanthropic arm of the
Chicago Bar Association, and currently serves on the board of trustees of the Trillium Family
Services Foundation in Portland.

Mr. Becker received his undergraduate degree from Yale University and his law degree from Harvard
Law School.

Matthew C. Joly

Matthew C. Joly is a senior counsel with Sears, Roebuck and Co., in charge of managing Sears’
exposure to vendor and commercial customer bankruptcy proceedings. His responsibilities include
managing litigation related to commercial bankruptcies, administering Sears’ claims in commercial
bankruptcy matters, educating Sears’ associates on working with and avoiding vendors in
bankruptcy, and monitoring advances in commercial bankruptcy law.

Prior to coming to Sears, Mr. Joly worked for several Chicago area law firms and as a sole
practitioner, concentrating in commercial bankruptcy, litigation, and transactions for closely held
corporations, small partnerships, and professionals.

Mr. Joly is a founding member of Sears’ law department committee. He concentrates his pro-bono
efforts in advising not for profit corporations and assisting qualified participants in the CHAC, Inc.
Choose To Own Program, a charitable organization established to assist low-income working people
buy their first homes.

Mr. Joly received his BA from the University of Illinois and is a graduate of the Illinois Institute of
Technology, Chicago-Kent College of Law.

Maita D. Prout

Maita D. Prout is a partner in the Los Angeles office of Holland & Knight LLP, where she is head of
that office’s creditor’s rights and bankruptcy group. She has extensive experience in bankruptcy,

bankruptcy litigation, asset based finance, and out-of-court workouts. Parties she represents include
lenders, landlords, trade creditors, licensors of intellectual property, creditors’ committees, equity
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committees, purchasers of assets from bankruptcy estates, bankruptcy trustees, and others.
Representative engagements include avoidance action defense, claims litigation, negotiation and
documentation of cash collateral stipulations, negotiation and documentation of debtor-in-
possession financing, negotiation of terms of plans of reorganization, true sale and non-consolidation
options, and negotiation and documentation of bankruptcy transactions.

Ms. Prout is the immediate past chair of the commercial law and bankruptcy section of the Los
Angeles County Bar Association. Other professional affiliations include Financial Lawyers
Conference, Los Angeles Bankruptcy Forum, Commercial Real Estate Women LA, and NNCREW.
She is a founder of an ongoing series of complimentary educational programs for judges sponsored
by the commercial law committee of the Los Angeles County Bar Association. Ms. Prout has written
articles and spoken on bankruptcy and commercial law topics for numerous organizations, including
California Continuing Education of the Bar, the Los Angeles County Bar Association, Financial
Executives International, National Network of Commercial Real Estate Women, National Licensors’
Credit Association, and the USC Entertainment Law Symposium.

Ms. Prout received her BA, cum laude, from the University of California at Los Angeles and her JD
from UCLA School of Law.
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ACCA 2003 ANNUAL MEETING

PROTECTING YOUR CLIENT'S RIGHTS IN BANKRUPTCY

Table of Contents for Materials Accompanying the Program

1. Program outline

2. List of relevant bankruptcy provisions

3. Motion to lift automatic stay

4. Motion to exercise recoupment rights

5. Notice of perfection of purchase money security interest
6. Notice of perfection of mechanics’ lien

7. Proof of Claim form

8. Support for Proof of Claim

9. Motion for Order authorizing the debtors to honor pre-
petition obligations (a “First Day” motion)

10 . Outline of intellectual property licensing issues and
bankruptcy
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ACCA 2003 ANNUAL MEETING

PROTECTING YOUR CLIENT'S RIGHTS IN BANKRUPTCY

1. Intfroduction to Chapter 11 of the Bankruptcy Code

e.

f.

ga.

. Gives debtors a second chance

. Treats similarly-situated creditors alike

Incorporates federal procedural rules

. Reorganization v. liquidation

Role of the committee of unsecured creditors
Role of the U.S. Trustee

Impact on corporate governance

2.  The Automatic Stay

a.

o.

What is the automatic stay and what does it covere
Actions not prohibited by the automatic stay -

Merchandise returns — post-petition returns by
the debtor credited against pre-petition debt

» Both parties must agree

« Must be in the best interest of the
bankruptcy estate

» Strategy considerations
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Set-off of creditor’s pre-petition debt to
debtor against debtor’s pre-petition debt to

creditor

Recoupment — allows set-off of pre-petition
against post-petition claims

Reclamation of goods provided to debtor

State law right to reclaim goods
shipped may be exercised

Must be written demand

Very short time to make written
demand (see 11 U.S.C. Section
546(c)(1) -- demand must be made
timely

Goods must have been sold to the
debtor in the ordinary course of
business

Debtor must have been insolvent
when the goods were received

If court denies reclamation creditor is
entitled to either an administrative
claim or a lien

Non-dischargeability for certain types of
debts (e.g., fraud, embezzlement)

c. Perfection of liens against the debtor — generally
prohibited by automatic stay, but there are
exceptions (e.g., mechanics’ liens in certain states)

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 6
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3. The claims process

a. Types of claims in a Chapter 11 proceeding
Secured
Unsecured
Administrative
Priority
Contingent

b. Filing a claim
Notice of filing of bankruptcy from the court
Has the claim been scheduled by the debtore
If so, is it scheduled as contfingent, disputed or

unliquidated? Is the scheduled amount
correct?

Gathering the information for the claim form

ldentifying the proper person on the claim
form to receive noftices (e.g., the claims
administrator)

Watch for the debtor’s claims deadlines/
bar dates

Tracking your claims

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 7
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c. Litigating disputes over the validity and amount of
claims

Pre-existing litigation may be removed to
Bankruptcy Court, or stay may be lifted to allow
litigation to continue in order to liquidate (but
not enforce) the claim

The debtor files an objection to creditor's claim;
the debtor may commence an adversary
proceeding to pursue cross-claims

Creditor claims for rejection damages
(damages arising out of the debtor’s rejection
of an executory contract — see below)

Litigation over extent and validity of secured
claim may also arise in other contexts

Tactical issues — the consequences of payment
as an unsecured claim (i.e., “bankruptcy
dollars” v. real dollars)

d. The debtor also may commence an adversary
proceeding to pursue an independent claim
against a creditor

4.  Preferences

a. Whatis a preference, and what is the rationale?

b. Asserted by complaint

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 8
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Cc. Most common defenses
Payments were made in the ordinary course of
business of the debtor and non-debtor,
according to ordinary business terms
Offsets in the amount of new value given by
the non-debtor to the debtor after receipt of
payment

Payments represented contemporaneous
exchange for new value

d. Preference-proofing your receipt of payments
COD terms
Applying debtor’s payments to latest invoices
may preserve ordinary course of business
defense
Working with the debtor so as not to
precipitate a bankruptcy filing within 0-days of
receipt of payment
Immediate deposit of checks to minimize

likelihood of coming within the 90-day
preference period

S. Dealing with companies that might be approaching
bankruptcy
a. Signs of impending bankruptcy

Nonpayment or delinquent payment

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 9



ACCA'’s 2003 ANNUAL MEETING

CHARTING A NEW COURSE

Unexpected and significant personnel changes

Unexplained changes in quality of product and
service

Requests for changes in terms

Negative news in publications and on the
grapevine

Late filing of SEC reports

b. Minimizing financial exposure to a company about
to file bankruptcy (subject to the preference rules
discussed above)

Get cash upfront

Change payment terms (e.g., obtain a deposit)
Obtain a letter of credit

Obtain collateral (note: taking collateral may
be a preference, in which case it would be
subject to avoidance)

Delay payments to the debtor if a set-off or
recoupment claim might be available in

bankruptcy

If the contract permits, end the relationship

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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6. Doing business with the debtor after bankruptcy has
been filed

a.

Continuation of a debtor’s business under *“First Day”
orders

Debtor is entitled to the benefit of its contracts
unless it rejects or post-petition breach by debtor
excuses performance (see below), but sums owing
for post-petition goods and services are entitled to
administrative priority

If there is no binding contract, the creditor may
terminate the relationship or alter payment terms
(e.g., cash up front, deposits)

. The creditor receives an administrative claim against

the debtor if the debtor breaches a post-petition
commitment to the creditor

. Separate rules for utilities, which may require

“adequate assurance” of the debtor’s performance
in return for continuing to provide service

“Extraordinary” transactions (e.g., sales of the
debtor’s assets) require court approval

. Monitor the bankruptcy docket to see if the debtor

is proposing actions that might have an impact on
your relationship, such as a sale of a part of the
business

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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7. Assumption and assignment of contracts between
creditor and debtor, and commercial leases where the
debtor is the lessee

a. Definition of an executory contract

b. Purpose of allowing the debtor to decide whether
to assume a pre-petition contract or lease

c. Entire contract or lease must be assumed and
assigned — no cherry picking

d. Prerequisites to allowing the debtor to assume a
contract — curing defaults and providing adequate
assurance of future performance

e. ipso facto clauses unenforceable

f. Assignment of assumed contracts (contractual
anti-assignment clauses may be unenforceable)

g. Rejection of a contract or lease by the debtor -

General unsecured claim - Gives rise to a claim
for breach of contract but the breach is
considered pre-petition and rejection
damages therefore are general unsecured
claims

Administrative priority claim - Creditor may
have an administrative claim based on post-
petition performance under the rejected
contract or lease

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 12
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h. Special rules for real property leases

Landlord of assigned lease entitled to a security
deposit from assignee

Assignment of shopping center leases — debtor
cannot assume and assign a lease if the tenant
mix will be disrupted

Cap on landlord's damage claim for rejection
of lease

I. A specialissue — assumption and assignment of
intellectual property rights

Debtor/licensor rejects license agreement —
Licensee may elect to treat license as
terminated, or retain rights under the contract
and make royalty payments

When licensee elects to retain rights —

» licensee waives right of setoff with
respect to royalty payments

* no administrative claim allowed

» debtor may not interfere with licensee's
rights

» debtorrequired to provide the licensee
with the intellectual property to the
extent provided in the license
agreement

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 13
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PROTECTING YOUR CLIENT'S RIGHTS IN BANKRUPTCY

Relevant Bankruptcy Code Provisions

(The Bankruptcy Code is Title 11 of the United States Code, so
the following provisions are cited as 11 U.S.C.101 — 1330)
Sec. 362 - Automatic Stay

Sec. 365 - Executory contracts and unexpired leases
Sec. 366 — Utility service

Sec. 502 — Allowance of claims or interests

Sec. 503 - Allowance of administrative expenses

Sec. 506 — Determination of secured status

Sec. 507 — Priorities

Sec. 521 — Debtor’s duties

Sec. 546 — Preferences

Sec. 553 - Setoff

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 14
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UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF
In Re:
[name] Honorable
Debtor
/ Case No.

(Chapter 11)

MOTION OF SEARS, ROEBUCK AND CO. FOR PERMISSION
TO EXERCISE RECOUPMENT RIGHTS OR
TO MODIFY THE AUTOMATIC STAY

Sears, Roebuck and Co. ("Sears"), by and through its undersigned counsel, for its Motion

for the entry of an order by this Court permitting Sears to exercise its recoupment rights, or in the

alternative, to modify the automatic stay effective in this bankruptcy case, states as follows:

1.

The Chapter 11 debtor, herein _ [entity name] ("Debtor"), [commenced this voluntary

case] on [date] .

Debtor is engaged in the business of [describe nature of business] . Debtor is

operating its business as a debtor-in-possession.

Prior to the commencement of this bankruptcy case, Sears purchased goods from the Debtor
on credit terms from time to time.

On or about _ [date] , Sears and Debtor executed Sears' Universal Terms and Conditions
(the "UTC"). A copy of the executed UTC is attached hereto as Exhibit A. Pursuant to
Section 2.2 of the UTC, its provisions are incorporated into all "Vendor Agreements" between

Debtor and Sears, including all "Purchase Orders" issued by Sears to Debtor.

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 15
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S.

After executing the UTC, Sears ordered goods/services from Debtor under various Purchase
Orders issued by Sears to Debtor. As of the date of this Motion, Sears is indebted to Debtor

for the purchase of goods in the [aggregate] [estimated] sum of $

The UTC, all Purchase Orders, the Vendor Guide, and other Vendor Agreements with respect
to any particular line of merchandise have been deemed by Sears and the Debtor to be "a
series of installments in one and the same transaction and deemed to constitute a single
contract" between Sears and the Debtor. UTC §2.2.

Under applicable Illinois law and the UTC, Sears holds rights to recoup any and all sums due
Sears by the Debtor from any and all sums payable by Sears to the Debtor.

The Debtor has acknowledged these recoupment rights in the UTC as follows:

A. Section 13 of the UTC provides in relevant part as follows:

“SEARS REMEDIES. In addition to all other remedies available to Sears under the UCC or
otherwise, any Merchandise may be rejected by Sears and abandoned, returned or held at
Seller's expense and risk, when such Merchandise: (a) is not produced, sold, shipped and/or
delivered in compliance with the terms of the applicable Vendor Agreement, or otherwise
does not conform to the applicable Vendor Agreement; (b) is delivered in excess of the
quantities ordered, in broken packs or partial shipments, or in packages or assortments other
than as specified; (c) allegedly violates any applicable federal, state or local laws, regulations
issued pursuant to such laws, or any governmental administrative orders, rules or regulations,
of the United States, its territories or any other country in which Merchandise is produced or
delivered; or (d) allegedly infringes any patent, trademark, service mark, trade name, trade
dress, copyright, trade secret, domain name, right of publicity or other intellectual property
right in any way related to or affecting Merchandise, or involves any unfair competition.
Sears’ right to reject and return or hold Merchandise at Seller's expense shall, without limiting
such right, extend to Merchandise sold to Sears hereunder which was returned by a Sears
customer for any reason entitling Sears to reject or revoke acceptance of such Merchandise.
Sears may, at its option, require Seller to replace any nonconforming Merchandise or grant
Sears a full refund or full credit (collectively, "Refund Credit"). At its election, Sears may
accept nonconforming Merchandise, and Seller shall be liable for any reduced value of such
Merchandise or the cost incurred by Sears to repair the same. Acceptance of Merchandise by
Sears shall not relieve Seller of any of its warranty or other obligations hereunder. Sears may
also charge to Seller all direct and indirect costs incurred by Sears as a result of any
nonconforming Merchandise or delivery, or an administrative fee in an amount reasonably
related to such costs whether or not Merchandise is rejected by Sears (collectively, "Return
Costs"). Acceptance by Sears of replacement Merchandise, a full or partial credit or refund,

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 16
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10.

11.

or Return Costs, shall not relieve Seller of liability for other damages sustained by Sears as a
result of Seller's failure to deliver conforming Merchandise in a timely manner or arising as a
result of any other breach by Seller.”

B. Section 15 of the UTC provides in relevant part as follows:

“RECOUPMENT AND SET-OFF. Sears and Seller acknowledge and agree that Sears’
monetary obligations to Seller under the Vendor Agreements shall at all times be net of all
Refund Credits, Return Costs, Defense Obligations, Indemnity and Contribution Obligations
and other monetary obligations owing by Seller to Sears under any Vendor Agreement or
otherwise (collectively, "Seller's Monetary Obligations") and any installment payment or
advance made by Sears to Seller in respect of any Vendor Agreement while any Seller's
Monetary Obligations are outstanding shall be deemed to be an overpayment to Seller to the
extent of such outstanding Seller's Monetary Obligations and shall be subject to recoupment
and or set-off by Sears. Without limiting the foregoing, Sears shall have the right, at all times,
to deduct any Seller's Monetary Obligations from any amounts owed to Seller by Sears, and to
pay only the net sum due, if any. Any Seller's Monetary Obligations that remain outstanding
after any exercise by Sears of its recoupment and/or set-off rights shall be paid by Seller
promptly upon demand by Sears. For the purpose of Sears’ exercise of the right of
recoupment and/or set-off only, any raw materials, components and parts sold by Seller to
Sears for use in Merchandise, if applicable, shall be deemed to be sold to Sears pursuant to a
Purchase Order.

At present, "Seller's Monetary Obligations" that are the subject of Sears recoupment rights are
described in nature and estimated amount as follows:

A. [insert description and amount]

B. [insert description and amount]
In addition to the foregoing, there are or may be arising in the future additional Seller's
Monetary Obligations that also form the basis of Sears recoupment rights against the Debtor.
Sears does not waive and expressly reserves those rights herein.
In the event that this Court determines that Sears rights vis a vis the Debtor do not constitute
recoupment rights but are rights of setoff subject to the automatic stay provisions of the
Bankruptcy Code, then Sears requests that this Court enter an order modifying the stay to

permit Sears to exercise its setoff rights.

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 17
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12.

In the event that this Court determines that relief from the automatic stay is necessary in order
for Sears to exercise its rights as described herein, Sears requests that this Court enter an order
modifying the automatic stay effective in this bankruptcy case to permit Sears to exercise
these rights. This Court should so modify the automatic stay for the following reasons:

A. Sufficient "cause" exists to lift the automatic stay, including the inability or refusal
to adequately protect any recoupment (or other) rights held by Sears;

B.  The Debtor lacks equity in Seller's Monetary Obligations subject to Sears
recoupment (or other) rights and those obligations are not necessary to an effective

reorganization of the Debtor.

WHEREFORE, Movant, Sears, Roebuck and Co., respectfully requests that this Court enter
an order:

1) authorizing Sears to fully exercise its present and future recoupment rights against
the Seller's Monetary Obligations or, in the alternative, modify the automatic stay to permit
Sears to exercise any present or future recoupment or other rights, including rights of set-off,
that it holds against those obligations; and

i1) granting such other and further relief as may be just and proper under the

circumstances.
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[ATTORNEY NAME]
[FIRM NAME]

Attorneys for

UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

In re: Case No:

NOTICE OF PERFECTION OF
PURCHASE MONEY SECURITY
INTEREST

Debtor.

N N N N N N N N

NOTICE IS HEREBY GIVEN that pursuant to 11 U.S.C. § 546(b), in lieu of filing a

UCC Financing Statement, ("Creditor") hereby perfects its

purchase money security interest in and to the following described property:

(the "Collateral").

Dated: [LAWFIRM]

, Attorneys
for

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 19
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[ATTORNEY NAME]
[FIRM NAME]

Attorneys for

UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

In re: Case No:

Debtor. NOTICE OF PERFECTION OF

MECHANICS' LIEN

N N N N N N N

NOTICE IS HEREBY GIVEN that pursuant to 11 U.S.C. § 546(b), in lieu of filing suit, by this

notice ("Subcontractor") hereby perfects its mechanics’ liens on
[certain real property commonly known as/located at or that certain
development or project known as or located in ], in the original sum
of ($ ) for labor, services, and/or

materials furnished by Subcontractor. True and correct copies of Subcontractor's mechanics’ liens are
attached hereto, marked as Exhibit A and incorporated herein.

Dated: [LAWFIRM]

By:

, Attorneys
for
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FORM BOF (AR [Chapder 11 Corporation/Partnership Casej{00T) Case Mumber 02-37185
UNITED STATES BANKRUPTCY COURT

[Dnstrict afﬁwﬁ

A Chapter 11 bankmuptey case conceming the debior corporation listed bebow was filed on 070102,

You may be a crediter of the debtor, This notice lits important deadlines. Yoo may want w consalt an aI0mey 1o protect vour
rights. All documents filed in the case may be inspected at the bankrupicy clerk’s office ot the address listed below
MOTE: The staff of the bankrupiey cleck's office cannod give legal advice.

See Reverse Side For Important Explanations.

Debior (name(s) and address):

Bocial Security Mumben sk Inxpayer [DNs]: United States Bankrupicy Judge:
| | = Homsorable Novalyn L. Winficld
Attomey for Debtor (name and address): Attorney for Debtor(s)

Telephone number: 973.228-1616

I]E.lte; 120dmg - Tome:  09:08 AR
ﬂu af the US Trastee, Saite 1401 ﬂltﬂrﬂnrkﬂmﬂ:r 14ih Floor, Newark, N1 (771025504

Proof of Claim must be received by the bankruptcy clerk's office by the following
For all creditors (excepl a governmental unit): 03/07/03 Fnr&lgmranrnmtduﬂtmﬂdmﬁumdahaafurﬁaf
for relief. 11 ULS.C. § 502(b){9)

property. [ you attempt 10 collect a debt or take other action in viokstion of the

Address of the Bankrupicy Clerk’s Oflice:

LS. Bankrupaey Court

MLE Jr Federal Bailding Tarmiess 1. Waldran
30 Walneai Stroet

Newark, M1 07102

Business Hiours: Dinte;

E:30 am - 400 pom, Monday - Friday (exespt holidays) 170400
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY

Mume al Debior

."

ame of Crediter (The perscen of othet eubily 10 whe
pwES mOney Of property |

Same and Alddress where potices should be sent:

Case Number

02-37185 (NLW)

TR

-1TEES

Wl Cloim T
. ULS, Bankeuptcy Courn
LS. Bankrupéoy Coa
WELE Ir Federal Bailding
30 Walivar Sirees
Mewirk, W1 07102

r; DN, A1 Wk dre Asare 1
mmyone else has Gled n prood of
claim relating do yoar clasm.  Atiach
copy of sistement giving particalars.
CReck boom il you have pever
reeeived any nouces Trom the
bankruptoy coun i this cise.

B Check box if the address dsfers
from the address om the envelope T
senl o you by the court. Creditor ID:
Talephone Muamber e
=X AT o Thesi replees
. by wirigh el o e this claim Damends & previoushy fMled eluim, dated:

I HEasis for Claim

|m| Retinee benetns as debmed 1 11 USC f LEN4{a)

O ©Check this ko iF your claim is secuned by eollseral
{includisg @ right of seoaff).
Hrief Description of Collateral:
O Real Esabe O Molor Vekicle
O Oiher

Valus: of Codlmeml: 3

Amount of ameerage and other charges gl G case Gled
ime hufied m secaned el (7 sy 5

0 (Geods sold a Wages, salarses, snd compensabion {fill out belos)
O Services performed Yiar 55 #;
O Muoney leaned Linpald compessation for servicss perfarmed
O Personal inpury wrongful deaty frioan [
O Toxes {date) {date)
O Ormher
1"!-;: deht was ncurred: X, IF court judgment, date obiaimed:
7. Total Amownt of Claim at Tinse Case Filed: [ all 00 pAr ol your clum & secued of enimied 1 pranity, als compiete Tem 3 or 6 below.
O Check this box if claim imcludes imsezest or other charges i addison o the principal
5 eminmit of the claim. Ailach semized statement of all imterest or nddstiosal charges.
5. mocureil Cialm, . Unsecured Priarity Claim,

B Check this hox ol vou kave an unsecured pricmty clmm
Amount entithed to priority 3
Specify the pranity of te clamm:

IO Wages. salaries, or commissions {up o 54,650 eamed within 9 doys
before filing af the bankruplcy petition or cessation of the deboor's
busineas, whichever 18 earlier - 11 LL5C. § 507a)03).

0 Contribiti ona 20 an employves benelit plan - 11 D50 § 50T aji4).

0 Up a5 2,100% of deposits sowerd purchass, lease, of rental of iy ar
services for persanal, femily, or hoosehold use - 11 US.C 8 S07[aK6)

O Alimosry, maintezance, or support owed o g spouse, Fanmer ipouse, o

child - 11 U.5.C § Rl?fnhf'ﬂ.

O Taxes or penalties owed %o governmental units = |1 US.C§ 507 ayE)

O (hex - Specily applicable paragraph of 11 LULS.C§ S07ay__)

* A mmounty aee sulifecr Ao adfarmenr on Agedl 1 200 and sieer 7 voarr
theerenfier with sespect do coses commenced on o gfier the dofe of

afustemew.

making this prosl al claim

FEor Chagters 13 and 152 send origingl and twe coples.
For Chapters T and 11: send orjginad amil sne copy,

7. Credits: The amousd of all paymenis on this claim has been credited and dedicted Tor the purpose of

B, Smpporting Dacamvints; dimach copier of suppoeting docswmends, such as promissory notes, purchase
orders, imvaices, (lemmired sasemens 0f FURRING BCCOURLS, COMITACIE, COURL judEmenis, MOMEaRSs, secUmly
ngreemens, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS.
dicuments are sol avallable, explsin, IF te docoments are voleminess, stiinch o samary,

4, Date-Stamped Capy: Tn receive an neknowledgment of the filing of your claim, emciose o stnmped.
seli-sddressed emvelope and the sumber of copies indicated below.

THiE SPALL & PR COURT Lok LAy |

If the

Dl

Higm and print the name and Bie, il amy, of 1he credizar oF oeher persan smhonzed 1o Ale
this claim [asisch copy of power of altomey, if any):

Pty o Aresewting jrandient cloim: Fine of up b SHH), 000 OF [Ersonment §or Up W 5 yesrs, of both, 18

LS §E 152 and 3571
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EXPLANATIONS FORM BoF
(AIL)(B/ET)

Proof of Identification mnd  [mporant nolice o individme] debiors: Effective March 1, 2002, all individosl debtors muost provide
Social Security Mumber pecture wlentiflention and proof of social secunty number io the tustee af the meeting of credisors
Failure (o do so may resull in vour cise beng dismissed

Flhg of Chapter 11 A hanknapley case under Clapter 11 of the Bankruplcy Code (Tithe 11, Uniled States Code} has beer
Bankrupicy Casa filed in this court by or ogains the debior liged on the front side, and an order for relief hag been
entered.  Chapeer 11 allows & deldor 10 reorganize of liquadate pursuant g0 & plan. & plas = nis
effective unless confimmed by the courl. Wou may be sent a copy of the plan amd o disclosure
sesiennent delling you abowi the plan, and youw might have the opportumity fo vole on the plan. Yoo
will ke semit notice of the dee of the confirmotion bearing, amd you may object to confirmation of the
plan and atend the confirmation hearing. Unless o oustes i sepving, the debitor will remain in

posseaseon of lhwe debios’s property and may continue bo operate any business
Creditors May Mol Take Prohibited collectson actions are listed in Bankraptcy Code § 362, Commaon examples of prahabited
Carnain Actions nciians imclude cosncting the debtor by telephone, mail or otherwise io demard repayment; inking

aetans 1o calléct momey or obizin property from the debitor, reposesasing the debror's propery. and
glaniing or cootmuing lawsune or fioneclosures

Menfing of Credilars A mesting of creditors = scheduled for the date, time and locabion Hsted on the front side. The
dahiror 1 Fepresernehe mier be presend ar fhe meesiog e e questionzd ieder act by the  srvsrer and
b creditors,  Creditors are weleome o atterd, but are not required s do so. The meetng may b
coatmued and coscluded an & lass dabe without further Balico.

Clasins A Proof of Claim is n signed statement descobing o creditor's claim. 11 a Proof of Clam fonm is nat
inctuded witl ihis mpobce, you can ohiam one 21 any hankmaptcy clerk's office. You may kok e the
schedules than have Been or will be filed & the bankruptcy clerk’s effice. IF your ¢laim (s scheduled
and i nod listed 8 dispeted, contmpgent, of unliquedatsd, 0adll be allowed 0 the amosnt schoduled
undess you file a Proof of Claim or vou are seni further notice about the claim. Whether or not your
claim s scheduled, you are permitted to file 2 Proof of Claim. If yoar cloim is not sied a0 all o i
your elaim s listed as disputed, comtimgent, or unliquadntsd, then wou must file 0 Prool of Claim by
the "Dreadbine 1o File & Proal’ af Cladn” lsted on the front elde. o you might dol be paid any money
on yoar claim against the debsor in the benknmpley cuse.

Dischange of Dobes Canfirmatson of 0 Chapter 11 plon may result in a discharge of debis, which may inclode all ar pan of
your debi. See Bankrupecy Code § 1141(d), A discherge means thaot you may pever iy in collect ihe
debi from the debior, except as provided in the plan

Bankrupicy Clerk's Office  Any paper that you file in this bankrapley case should be fled at the bankoapicy clek’s olfice 2 the
pididress listed on the front side.  You may mspect all papers filsd, incloding the list of the dehiar's
property snd debs, at the hankrupscy clerk’s office.

Lagal Advice The staff of the bankruptey clerk's office canmal give legal advice. Yoo may wanl 1o consall an
attamey fo protect your rights.
—Refer to Other Side For Important Deadlines and Motices—

[Tl vemuhle st will be sein by reorm mall o ihe debior. 11 18 [he demor s respoasibiling oo ooiain ihe pary s Comic adieess. resnil
the renuresd notoe. ad nosfy this ofice of the perty’s chenge of sldrcim. Falline B0 provide all pertics W0 o Oy ol o ditess may silversely affect ths dobiior as

provided by fae Bankroptey Cile.

Case ipfonmiion. - Case sirrniary infsimilion £an be obaamed from any much rose salephone by calling the aoomabsd Vaice Cise Informssied
Byt (VOIS o thee ] fives mamder [-377-239-2807 Thiz sarvice & free of charge mil i paibible 24 houroa day

Comr mfermmtion - shesinmi pposs, Case summary ard dogkes nfonmason an by etsamed from the Peblic Acoems o Court Blecrenic Beconds [Pecer] system, To
reguier of for mone nfmation, plass @il e Pacer Billmg Conter st |-RH0-676-68546 or vl Se Pacer 'Web Site. RIR. U picer. foe. wiosins.goy.

It scoem, Adidiiosal s formanon meay be available @ e Coun’s Weh Site:  hitp:t weesenjb uscouns gov
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FORM BI0 (OMicis] Farm 104401 )

The person, corpomtion, or |:Hhrr oty thal
has filed a bankrupicy cmse s called the
dehimr.

L radioe
A preditor s any person, twrn, oF ather

[zyeain]
entity in whom the debtor cwed a debi an the
date thal the bankruptey cass wis filed,

much the deblor owed a éxeditar at the time
the caso was filad the smount of

Wm

A elalimy ik p sscured claim oo the extent thal
the eradiler bae a lien on propesty of the
o o
nght e [ oy re
wina do nol bave |ems on e
HEpELy.

Examples of lsens ore a morigage on real
cstate pmed 0 security imteresl im & ar, tnxck,

scuat, televimion set, mhl:rl:imF
h e ﬂlﬁl‘l:n.llhl

lien. Im addition, to the exienl & credvor olso
gwes money o the debior (has a right aof

INSTRUCTIONS FOR PROOF OF CLAIM FORM

Tt teroructions and defimitions below are geacsal esplomations of the bewe. In paviiculor trpes of coses o circimerances. sach or beakagpicy
.m-_nu-.l.u mnmﬁrﬁwﬂunmfy.ﬁpum d.nrtm_rhm'lpfmmrﬁﬂrw FINEE.

Umsecwred Tt

If a claim is not & secured claim it is an
wmecured clum. A claim may be parly

unsecured if the propery on
wlnrhucm:E.ﬂiuuhm is mol warth emough
to pay the creditor i fall.

Linsecured Prieriy Cleim
Cortain types of wrseosdd claims s given

pl'bcmtE:u are W bo paid m bankrupic
l:l'eﬂ:::;u other L—?ﬁ:m‘ud tlmrl:p I'iﬁ'

Prawyf of Claim A lien may have been obtaned
it before the bankruptcy case  there i sufficient monoy or property svailable
A form ielling the coun hiow ; in some steles a court judgment is & o pay these claims) The most commen 1

of priority clams sm listed on the proof of
claim form Unsecared clums thal are mol

bankrupicy
the credor ‘s claim). This Foren gyust be Sled

setafl), the creditor's claim may be a secured
with the clerk of the courl where

claim. {See alm Desscred (ot

specifically  prvem  pricnty  sialus by dhe
tankngpicy Ial.u mré l:lu:n:llﬁ.ud 8 Linspraened

4, Total Ameumst of Clabm st Tinse Case Fibed
Fill im the total mmowss of the cntire claim

Il inieres1 oo other
charges m nddizion o the principal amount of the chum are
included, check the appropriste place on the form and attech an
ilemization of the inferest aml charges.

Fl.llmdu-nl.l'renfd'rrl'ﬂhﬂpnilmu] disiricd where 1he
hankrupecy case was filed (for example, Central Desinier of
Califormia), the name ol the debtor |n the buskngucy case. and
thi Bunkrupicy cise number, [If you received a nobce af the
e from the court, &1l of this information is near the top of the
nilkee. 5, Secured Claim:
Check the mpproprime place if the claim is & secared cleim You
musi state the type and value of property that is collaleral for the
chaim, attach capies of the docomentatson of your o, ond sise the
amount past tue on the claim as of the date the banknapicy case was
il & claim may be parily socaed amd parly unsecurod. (Seeo
DEFINITTEONS, abowve )

Informatien abowt Creditor:

Complete the section givieg the same, addiess, and ielephone
number of the credilor fo whem he debior eaess money o
property. and the debior’s aceouni member, i oy, IF an;

clse has atneady m‘#n el of clalm relating 1o this debt, if you
never rocsived molices coun aboan this cese,
il onar address dilffers I'rc:ml.hl.lln'l.h CHIF Send nobke, or
il this proal af clai a proof of claim thai
was alrendy filed, check np-pmpml: box om the form,

|. Basis far Clslm:
Check the type of debt for which the I of clazm is being
filed If the type of debl is not [eied, cm "Dkt anid breily
describe the type of debt. I yoa went am emplogse of the
debior, fill in your socal sccunly samber anil the dates of work
far which you wens st paid,

th. Umsecnred Priority Clakm:
Chack ke approprinte place if yoo have an ansecured pronty claim,
amd stale the smount ontithed to prionty. (Soe DEFIMITIONS,
above ) A clalm may be parily poority ond panly sonpriorily i, for
exndmmple, the cliim |8 Tof more thas the amaunl grves poorly by the
low, Check the sppropriste place 1o apecily the tvpe of prsority
claim.

T. Creditst
By sigming this proof of claim, you are stating under cath that m
calculating the amosunl of your clam you bave goen the debtor
credit for all peyments received Trum the debor,

I, Dt Delin Inemrred:
Fill in the daie when the debt first was owed by the dobicr.

H. Supporting Docamenis:
ooz must attzch 1o this prool of claim form copees of documents that
show the debior owes the debt claimed or, il the decuments are tao
lengiby, & suienery of those dosmmenis. 1T documents are pod
“HILEII:' you must stnch g explimacion of why they are pen
Byl

A Court Judgments:
IF youn hawve & courl jdbgment For this deht, prate the dae the
ot énlendid 1he judgEment.

d U il eqh g
Case Information Equmq‘-'clﬂ] ut the il free |1.|.|u'ﬂ:-|:r 1-H77-230-2547. This m'l.'ln:ul’rt-l: of charge znd unulll:l: 24 hours a day

Case informatson - lestronie gpeeeis,  Case summmary and docket infomaton can be cbtamed from the Pablic Access o Coart Electronic Becords
[Pacer) sysem, To regisier or for more imformation, pease call the Pacer Billing Center a1 [-800-676-6856 or visit the Pacer Web Sife
bitp:/ipacer pac. uscourts. gov,

Iniernel pecess,  Additional mlormation may be availabld af the Coor®s Web Site: Iigpd wwesy njb.uscoarts gov
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SUPPORT FOR SEARS, ROEBUCK AND CO. PROOF OF CLAIM
In Re: Debtor, Inc.

Case No.: 03-10361

On, 1997, Sears, Roebuck and Company and Debtor, Inc., (the ‘Debtor’) agreed to
Universal Terms and Conditions for the Debtor’s sale of merchandise to Sears for resale
to the general public (the ‘Agreement’). Attached as Exhibit A.

Pursuant to the Agreement, Sears ordered merchandise from the Debtor to resell to the
public. Sears duly paid for these purchases under the terms of the Agreement.

Under Section 8.1 of the Agreement, the Debtor makes various representations and
warranties for all merchandise sold to Sears. From time to time, the Debtor sent Sears
merchandise that was not fit for use in the ordinary course of business. From time to
time, the Debtor charged Sears for merchandise that it did not ship Sears. Sears
outstanding Claims for Returned Goods and Shortage Quantity Clams are attached
chronologically as Exhibit B. The Debtor failed to reimburse Sears $XXXX for returned
goods and short goods.

Under Section 2.2 of the Agreement, the Debtor agrees sales to Sears can be modified to
incorporate Sears expense for promoting its merchandise. The Debtor subsequently
agreed to fund various merchandise promotional efforts undertaken by Sears tied to sales
of its products. These promotional agreements are documented by the Promotional
Subsidy and Advertising Co-op agreements attached chronologically as Exhibit B. The
Debtor owes Sears $XXXX under the promotional agreements.

Under Section 5.1 of the Agreement, the Debtor agrees to ship its merchandise to Sears
packaged and labeled in a manner consistent with standards set by Sears. The Debtor
further agrees Sears may recover its costs for curing any breach of the Agreement. The
Debtor shipped goods not in compliance with the agreed standards, incurring an
additional $XXXX debt to Sears which has not been paid.

Sears reserves its right to amend this Proof of Claim to the extent any additional matter
may reasonably become known to Sears.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: (Chapter 11)

Advanced Glassfiber Yarns LLC, et al., Case Nos. 02-13615
and 02-13616 (JKF)
Debtors.

Jointly Administered

MOTION FOR AN ORDER AUTHORIZING THE DEBTORS
TO HONOR CERTAIN PRE-PETITION OBLIGATIONS TO CUSTOMERS AND
TO OTHERWISE CONTINUE CUSTOMER PROGRAMS AND PRACTICES

This motion (the “Motion”) of Advanced Glassfiber Yarns LLC (“AGY LLC”)
and AGY Capital Corp., debtors and debtors-in-possession (the “Debtors™), respectfully

represents:

SUMMARY OF RELIEF REQUESTED HEREIN

1. Like most companies in the glass yarns and materials business, the

Debtors offer warranties, rebates, returns, credits, concessions, and other similar programs,

practices and commitments (collectively, the “Customer Practices”) directed to develop and
sustain goodwill in the marketplace for their products and services. The Customer Practices are
also designed to allow the Debtors to not only match their competitors’ pricing, payment terms
and special offer programs, but also to distinguish the Debtors from their competitors, ensure
customer satisfaction and generate goodwill -- thereby retaining current customers, attracting
new ones and ultimately enhancing net revenue. Absent authorization from the Court, the
Debtors will be unable to honor or perform obligations respecting their Customer Practices that

arose or accrued prior to the commencement of these Chapter 11 cases. The Debtors believe that
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their inability to continue their Customer Practices without interruption will harm their customer
relationships and significantly erode the Debtors’ competitive standing in the marketplace. Any
such harm to the Debtors’ customer relationships could result in a material reduction in sales and

revenues and jeopardize the Debtors’ ability to effectuate a successful reorganization.

2. Accordingly, by this Motion, the Debtors seek entry of an order,

substantially in the form annexed hereto as Exhibit A (the “Proposed Order”), pursuant to

Sections 105 and 363 of Title 11, United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy
Code”), authorizing the Debtors to (a) honor and perform, in their sole discretion, pre-petition
obligations related to the Customer Practices, and (b) continue, renew, replace, implement new
or terminate such of the Customer Practices as they see fit, in the ordinary course of business,

without further order of the Court.'

JURISDICTION

3. The Court has jurisdiction over this Motion under 28 U.S.C. § 1334,
which is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of this

proceeding is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

BACKGROUND

A. Commencement of the Chapter 11 Cases

4, On December 10, 2002 (the “Petition Date”), each of the Debtors filed a
voluntary petition for relief under Chapter 11 the Bankruptcy Code. Pursuant to Sections 1107

and 1108 of the Bankruptcy Code, the Debtors are continuing to operate their businesses and
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manage their affairs as debtors-in-possession. The Debtors are jointly administering their estates

solely for procedural purposes.

5. On December 20, 2002, the Office of the United States Trustee appointed

an official committee of unsecured creditors in these Chapter 11 cases.

B. Background of the Debtors

6. The Debtors are one of the largest manufacturers and global suppliers of
glass yarns. The Debtors currently supply glass yarns to customers in Latin America, Asia,
Canada, Europe and the United States. The Debtors operate primarily through AGY LLC, a

Delaware limited liability company headquartered in Aiken, South Carolina.

7. AGY LLC was formed on or about July 1, 1998, when Owens Corning
(“OC”) contributed substantially all of the assets and liabilities comprising its glass yarns and
specialty materials business to AGY LLC. Thereafter, OC sold a fifty-one percent (51%)
ownership interest in AGY LLC to AGY Holdings, Inc., a wholly-owned subsidiary of Porcher
Industries Group. The remaining forty-nine percent (49%) ownership interest in AGY LLC was

retained by OC through a wholly-owned subsidiary, Jefferson Holdings, Inc.?

8. The Debtors sell their products primarily to glass yarn weavers who weave
glass yarn into fabric that is used in a variety of end-user applications. Markets for glass yarns
include the electronics, industrial and construction, and specialty markets. The Debtors’

products fall into two general categories: (i) heavy yarns and (ii) fine yarns. Glass yarns are used

The Debtors intend to honor their pre-petition Customer Practices only with respect to
those customers who continue to purchase materials from the Debtors on customary terms.
OC, Jefferson Holdings, Inc. and certain other affiliates thereof, are presently the subject of
separate Chapter 11 cases pending in this judicial district.
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for a wide range of applications such as printed circuit boards, roofing materials, filtration
equipment, building reinforcement, window screening, aerospace materials and reinforced tapes.
Fine yarns require a significant level of technical engineering, and generally command higher
prices than non-specialty heavy yarns and are primarily used to construct laminates in multi-

layer printed circuit boards.

9. The Debtors employ approximately 1205 individuals (of which
approximately 350 individuals are presently furloughed), and operate three manufacturing
facilities located in Aiken, South Carolina; South Hill, Virginia; and Huntingdon, Pennsylvania.
As of October 31, 2002, the Debtors, on a consolidated book-value basis, had aggregate assets

and liabilities of $194.1 million and $409.0 million, respectively.

C. Circumstances Surrounding the Chapter 11 Filings

10. Due in large part to a significant global economic downturn and inventory
correction primarily in the electronics market, and a substantial increase in direct foreign
competition resulting in part from a global underutilization of production capacity, the Debtors
experienced a substantial decline in sales and operating income during its 2001 fiscal year. For
example, sales and operating income decreased approximately twenty-six percent (26%) and

forty-four percent (44%), respectively, between fiscal years 2000 and 2001.

11.  Asaresult of this sharp decline, the Debtors found themselves
significantly overleveraged, with current and projected income insufficient to support the
Debtors’ present level of debt. To combat these negative effects, during 2001 the Debtors began
implementing a series of cost reduction measures. These measures included an approximately

forty-four percent (44%) reduction in the Debtors’ salaried and wage workforce, substantial
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reductions in production schedules and capital expenditures, elimination of certain benefit

programs for salaried employees and other measures.

12.  Notwithstanding these efforts, the Debtors’ liquidity difficulties continued.
During 2001 and 2002, the Debtors experienced certain financial covenant defaults with respect
to approximately $180 million of indebtedness owed under a senior secured revolving credit and
term loan facility (the “Credit Facility”’). In addition, AGY LLC was unable to make a July 15,
2002 interest payment in respect of its $150 million of 97%% senior subordinated notes due 2009
(the “Notes”), resulting in the formation of an ad hoc committee of certain holders of the Notes

(the “Informal Note Committee”). Subsequently, AGY LLC was unable to make a scheduled

principal payment due under the Credit Facility on September 30, 2002, and a scheduled interest
payment due at the end of November, 2002. As a result of such covenant and payment defaults,

the Debtors and their pre-petition secured lenders (the “Pre-Petition Lenders”) entered into

various waiver, amendment and forbearance agreements. Pursuant to such agreements, among
other things, the Pre-Petition Lenders agreed to forbear from exercising rights and remedies
under the Credit Facility under certain terms and conditions, in consideration of certain
concessions by the Debtors including, increases in the Debtors’ cost of borrowing and reductions

in the Debtors’ borrowing availability and capacity.

13.  Inlight of their financial difficulties, prior to the Petition Date, the Debtors
engaged in extensive negotiations with representatives of the Pre-Petition Lenders, the Informal
Note Committee and other parties in an effort to achieve an agreement respecting a consensual
restructuring of the Debtors’ indebtedness and liabilities. In connection with such negotiations,
and in light of the previously scheduled retirement of AGY LLC’s then-president, in October,

2002 the Debtors engaged the Carl Marks Consulting Group LLC (“Carl Marks”) as turnaround
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and management consultants. Marc Pfefferle and Gary Bernhardy of Carl Marks were appointed

as Chief Restructuring Officer and Chief Operating Officer, respectively, of the Debtors.

14.  Under the guidance of Messrs. Pfefferle and Bernhardy, the Debtors
undertook a comprehensive bottoms-up analysis of their operations and finances, and in or
around mid-November, 2002, formulated a revised business plan for the Debtors that served as
the basis for continued pre-petition restructuring negotiations. Although the Debtors believe that
substantial progress was made during such pre-petition negotiations, the parties were unable to
reach an agreement prior the expiration on December 6, 2002 of the Debtors’ forbearance

agreement with their Pre-Petition Lenders.

15. Accordingly, the Debtors commenced the instant Chapter 11 cases to
further stabilize their day-to-day operations and finances, and to obtain a moratorium of their
indebtedness while continuing to pursue strategic restructuring negotiations with their major
creditor and other constituencies. The Debtors believe that, under the protection of this Court,
they will be able to restructure their indebtedness and propose a plan of reorganization consistent

with the provisions of Chapter 11.

AUTHORIZATION TO HONOR PRE-PETITION OBLIGATIONS
RESPECTING CUSTOMER PRACTICES AND TO CONTINUE
TO ADMINISTER SUCH PRACTICES

A. Overview of Customer Practices

16. The Debtors offer their customers various types of warranties, return and
credit policies and other commitments concerning the delivery, performance, and durability of

their products. For example, the Debtors offer their customers a warranty on the materials sold
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for a period of one year from the date of shipment of the material. If a customer makes a timely
and valid warranty claim, depending on the circumstances, the Debtors will replace the material

or provide the customer with a credit.

17.  Further, as a way to provide a mechanism to adequately respond to
competitors’ price decreases, certain of the Debtors’ customer supply arrangements call for a
quarterly or annual rebate to the customer based on the volume of materials purchased or a
discount based on timely payment of invoices. The Debtors also credit customers for material
returned that does not meet the customers’ specifications, was not the correct type or quantity of
material ordered by the customers or was incorrectly priced by the Debtors. Finally, the Debtors
also credit customers with an allowance when they pick up material directly from the Debtors’

manufacturing facilities.

18.  While it is difficult to accurately gauge the cost to the Debtors of
maintaining the Customer Practices, honoring warranty claims, returns, discounts and other
credit policies has historically averaged approximately $700,000 per month, and approximately
$550,000 per month after taking into account the Debtors’ ability to reuse or resell certain
returned materials. Based on known returns and outstanding credits as of the Petition Date, the
Debtors estimate that the cost of honoring and performing obligations respecting their Customer
Practices that arose or accrued prior to the Petition Date is approximately $1.3 million after
taking into account the reuse or resale of certain returned materials (which equates to

approximately two months of returns, credits and discounts).
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B. The Critical Need to Honor and Maintain the Customer Practices

19. The Debtors seek authorization to honor and perform any pre-Petition
Date obligations that arose or accrued in connection with their Customer Practices in order to
maintain their competitive standing in the glassfiber yarns industry and to preserve their
goodwill with their customers during the pendency of these Chapter 11 cases. As set forth
below, absent such relief, the Debtors’ customer relations may be severely and irreparably
harmed at a time when customer loyalty and patronage is critical to the Debtors’ reorganization

efforts.

20.  The success and viability of the Debtors’ businesses are dependent upon
the loyalty of their customers. The glassfiber yarns and materials industry is highly competitive,
with the Debtors facing stiff competition from manufacturers in Europe and more recently, direct
competition from Mexico, Asia and the Pacific Rim. Such competition, coupled with the
continuing general economic downturn and inventory correction in the electronics industry has
put even greater pressure on the Debtors to maintain the loyalty and support of their customers.
Accordingly, to maintain and enhance their position in the marketplace, it is critical and essential
that the Debtors be able to demonstrate a “business as usual” atmosphere to the marketplace
despite their Chapter 11 filings. Without authorization to honor the Customer Practices, the
Debtors’ customers may perceive that the Debtors are unable or unwilling to fulfill the pre-
petition promises they have made through the Customer Practices and may shift business to the

Debtors’ competitors resulting in lower sales, revenue and EBITDA.

21.  In addition to honoring their pre-petition Customer Practices, the Debtors

seek to continue and maintain such Customer Practices post-petition. The Customer Practices
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have been successful business strategies in the past and have generated valuable goodwill and
repeat business and increasing the Debtors’ net revenue. The Debtors believe that maintaining
these benefits throughout these bankruptcy cases is essential to the continued vitality of their
businesses -- and ultimately to their prospects for a successful reorganization. If the Debtors’
customers perceive that the Debtors will no longer be offering the full package of services their
customers require or have come to expect, it will erode their goodwill and ongoing business
relationships. In addition, the Debtors’ failure to honor such obligations could significantly limit

their ability to attract new customers.

LEGAL AUTHORITY

22. The Debtors respectfully submit that this Court can authorize the relief
requested herein pursuant to Sections 105 and 363 of the Bankruptcy Code. Section 105(a) of
the Bankruptcy Code authorizes the Court to issue “any order, process, or judgment that is
necessary or appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. §
105(a). The purpose of Section 105(a) is to ensure a bankruptcy court’s power to take whatever
action “is appropriate or necessary in aid of the exercise of its jurisdiction.” 2 Collier on

Bankruptcy, § 1105.01 at 105-2 (15th ed. 1993).

23. Section 363(b) provides, in relevant part, that "the trustee, after notice and
a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the
estate." 11 U.S.C. § 363(b). A court can authorize a debtor to use property of the estate outside

of the ordinary course pursuant to Section 363(b)(1) of the Bankruptcy Code when there is a

"sound business purpose" that justifies such use. See In re Lionel Corp., 722 F.2d 1063, 1071

(2d Cir. 1983); In re Delaware & Hudson R.R. Co., 124 BR. 169, 176 (D. Del. 1991) (explaining
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that the Third Circuit has adopted the "sound business purpose" test to evaluate motions brought

pursuant to Section 363(b)); see also Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th

Cir. 1986) (adopting the "sound business purpose" standard for sales proposed pursuant to

section 363(b)); In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999)

(approving employee Retention Plan under sound business purpose test as discussed in Lionel).
For the reasons set forth above, the Debtors have determined, in the exercise of their sound
business judgment, that it is necessary to honor and perform pre-petition obligations that arose or
accrued in connection with the Customer Practices to maintain the goodwill that the Debtors
have developed over the years and to preserve and enhance their competitive standing in the

marketplace.

24.  Additionally, the relief requested is supported by the “necessity of
payment” doctrine. That doctrine provides for payment of pre-petition claims or honoring of
pre-petition programs as necessary to maintain the continuity of a debtor’s business. See In re

Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981) (payment of creditors’ claims

authorized under “necessity of payment doctrine); In re Ionosphere Clubs, Inc., 98 B.R. 174, 176

(Bankr. S.D.N.Y. 1989) (necessity of payment rule applies to chapter 11 Debtors) (citing Dudley

v. Mealey, 147 F.2d 268 (2d Cir.), cert. denied, 315 U.S. 873 (1945)).

25. As described above, the Debtors need to retain their current customer base
and attract new customers in order to effectuate a successful reorganization. The loyalty and
continued patronage of each customer, therefore, is critical to the Debtors’ financial health and
reorganization prospects. Where retaining loyalty and patronage of customers is critical to a
successful reorganization, Bankruptcy Courts in this and other Districts have routinely granted

relief similar to that requested herein. See e.g., In re Owens Corning, et al., Case No. 00-03837
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(MFW) (Bankr. D. Del. October 6, 2000) (authorizing debtors to honor pre-petition obligations

to customers under various warranty and other customer programs); In re MMH Holdings, Inc.,

Case No. 00-02027 (SLR) (Bankr. D. Del. May 21, 2000) (authorizing debtors to continue pre-

petition customer programs and practices); In re Harnischfeger Industries, Inc. et al., Case No.

99-2171 (PJW) (Bankr. D. Del. June 7, 1999) (authorizing debtors to continue pre-petition

customer programs and practices); In re Acme Metals Incorporated, et al., Case No. 98-2179

(MAW) (Bankr. D. Del. Order dated Sept. 29, 1998) (authorizing debtors to continue

performance under warranty, refund and customer credit policies); In re Montgomery Ward

Holding Corp., Case No. 97-1409 (PAW) (Bankr. D. Del. order dated July 7, 1997) (authorizing

debtors to continue pre-petition customer programs and practices); In re Braun’s Fashions

Corporation, et al., Case No. 96-1030 (HSB) (Bankr. D. Del. order dated July 2, 1996)

(authorizing debtors to honor pre-petition obligations to customers); In re The Icing, Inc., Case
No. 95-512 (PAW) (Bankr. D. Del. order dated May 4, 1995) (authorizing debtor to continue
performance under programs necessary to maintain customer relations); In re Simmons

Upholstered Furniture, Inc., Case No. 94-635 (HSB) (Order dated June 29, 1994) (authorizing

debtor to continue performance under warranties and other programs necessary to maintain

customer relations); In re Bills” Dollar Stores, Inc., Case No. 93-808 (PAW) (Bankr. D. Del.

order dated July 12, 1993) (authorizing debtor to honor pre-petition obligations to customers); In

re Memorex Telex Corp., et al., Case No. 92-8 (HSB) (Bankr. D. Del. order dated January 6,

1992) (authorizing debtors to honor warranty and service agreements); In re Federated

Department Stores, Inc., 1990 Bankr. Lexis 102, 102 (Bankr. S.D. Ohio 1990) (authorizing

debtor to treat deposits or pre-petition payments on goods and services “in the same manner as

debtor treated deposits prior to the commencement of these cases”).
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26.  The Debtors’ estates and creditors also will benefit from the relief sought
herein because it will allow the Debtors to continue their ordinary course operations with
minimal disruption. If the Debtors are prohibited from honoring and maintaining their Customer
Practices consistent with past business practices, then customers’ lost confidence in the Debtors
will damage the Debtors’ businesses to an extent that far exceeds the cost associated with
honoring and continuing such practices. The relief requested herein will protect the Debtors’
goodwill during this critical time, enhance the Debtors’ ability to generate revenue, and preserve
and enhance the Debtors’ standing in the highly competitive glassfiber yarns and materials

industry.

RESERVATION OF RIGHTS

27. Nothing contained herein is intended or should be construed as an
admission as to the validity of any claim against the Debtors, a waiver of the Debtors’ rights to
dispute any claim, or an approval or assumption of any agreement, contract or lease under
Section 365 of the Bankruptcy Code. Likewise, if this Court grants the relief sought herein, any
payment made pursuant to the Court’s order is not intended and should not be construed as an
admission as to the validity of any claim or a waiver of the Debtors’ rights to subsequently

dispute such claim.

NOTICE

28. Notice of this Motion has been given to the (i) Office of the United States
Trustee; (i1) counsel to the Official Committee of Unsecured Creditors; (iii) counsel to the

Debtors’ pre-petition and post-petition secured lenders; and (iv) all parties on the Master Service
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List. The Debtors respectfully submit that such notice is sufficient, and request that this Court

find that no further notice of the relief requested herein is required.

29.  No previous motion for the relief sought herein has been made to this or

any other Court.

WHEREFORE, the Debtors respectfully request that the Court enter the
Proposed Order authorizing the Debtors to (a) honor and perform, in their sole discretion, pre-
petition obligations related to the Customer Practices, (b) continue, renew, replace, implement
new or terminate such of the Customer Practices as they see fit, in the ordinary course of
business, without further application to the Court, and (c) grant such further relief as is just and

proper.

Dated: Wilmington, Delaware
December 23, 2002

PROSKAUER ROSE LLP
Alan B. Hyman (AH 6655)
Scott K. Rutsky (SR 0712)
1585 Broadway

New York, New York 10036
(212) 969-3000

-and-
COZEN O°CONNOR

/s/ Mark E. Felger

Mark E. Felger

Chase Manhattan Centre
1201 North Market St.
Suite 140

Wilmington, DE 19801
(302) 295-2000

Proposed Co-Counsel to the Debtors and
Debtors-in-Possession
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I THE LICENSOR'S BANKRUPTCY CLAIM

A.

General Unsecured Claims

Amounts owing under the license agreement at the time the bankruptcy is filed,
plus any additional breach damages are generally unsecured claims that will be
paid pro rata with other general, unsecured claims. Rarely are unsecured claims
paid in full, and payment generally is made months or years after the bankruptcy
is filed.

General, unsecured claims are asserted by the creditor filing a Proof of Claim with
the clerk of the court on or before the bar date established as the last date for
filing claims. There is an Official Form of Proof of Claim that is completed and
to which is attached a copy of the contract or other writings on which the claim is
based. See Rule 3001 Federal Rules of Bankruptcy Procedure.

Administrative Claims

Administrative claims are expenses and other obligations incurred by the debtor
after filing the bankruptcy. Administrative claims are entitled to priority of
payment, ahead of pre-bankruptcy claims. Allowed administrative claims must be
paid in full before payments to general, unsecured creditors.

If the licensee continues to utilize and benefit from the license after filing
bankruptcy, royalties accruing under the license agreement after the bankruptcy is
filed may be entitled to administrative claim status. A licensor may have both a
general, unsecured claim and an administrative claim. An administrative claim is
asserted by filing a request for payment or, if provided in a plan or other
proceeding, by filing a proof of administrative claim, on or before the bar date
established for asserting such claims.

I1. POST-PETITION PERFORMANCE UNDER THE LICENSE AGREEMENT

A.

The Licensing Agreement as an Executory Contract

Under Section 365 of the Bankruptcy Code, a debtor or trustee may assume or
reject a contract that is "executory." Under the widely accepted Countryman
definition, an executory contract is one "on which performance is due to some
extent on both sides . .. and which the obligations of both parties are so far
unperformed that the failure of either party to complete performance would
constitute a material breach and thus excuse the performance of the other."
Everex Systems, Inc. v. Cadtrak Corp. (In re CFLC, Inc.), 89 F.3d 673, 677 (9th
Cir. 1996) (internal quotes omitted).

License agreements generally are executory contracts, typically because each
party remains obligated to perform. The licensor agrees to forbear from suing for
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infringement and the licensee agrees to use the license only as agreed and to pay
royalties. See, e.g., In re Superior Toy & Mfg. Co., 78 F.3d 1169 (7th Cir. 1996);
In re Patient Educ. Media, Inc., 210 B.R. 237 (Bankr. S.D.N.Y. 1997).

B. Assumption vs. Rejection

1. Debtor's Election. Section 365(a) of the Bankruptcy Code authorizes a
Chapter 11 debtor in possession or a bankruptcy trustee to assume or reject any
executory contract of the debtor.

2. Rejection. The debtor may reject any executory license agreement provided
reasonable business judgment was exercised in reaching the decision. When the
debtor is the licensor and rejects a license agreement, Section 365(n) of the
Bankruptcy Code protects the licensee. These protective provisions do not apply
when the debtor is the licensee.

3. Assumption. Under Section 365(b) of the Bankruptcy Code, in order to be
allowed to assume a contract that is in default, the debtor or trustee must
demonstrate the ability to cure past defaults and meet future obligations. More
precisely, the prerequisites of assumption are for the debtor or trustee to (i) cure
or provide adequate assurance of a prompt cure, (ii) compensate, or provide
adequate assurance of prompt compensation, for "actual pecuniary loss" resulting
from default, and (iii) provide "adequate assurance of future performance."

C. Limitations on Debtor's Right to Assume.

1. Effect of Prohibitions Against Assignment. 1f non-bankruptcy law prohibits
assignment without consent of licensor in some jurisdictions the debtor may be
prohibited from assuming.

2. Assumability of Patent and Copyright Licenses. Under the Copyright Act,
the owner of a copyright has the exclusive right to exploit or authorize others to
exploit the copyrighted work. Accordingly, a non-exclusive copyright license is
personal to the licensee, meaning the licensor cannot be forced to accept
performance by anyone other than the licensee, and the license cannot be assigned
without the consent of the licensor. Some jurisdictions consider the pre-
bankruptcy debtor and the post-bankruptcy debtor in possession to be different
legal entities for purposes of this analysis. Because the licensor cannot be forced
to accept performance from a party other than the pre-bankruptcy debtor, these
jurisdictions may not permit assumption without the consent of the licensor. See,
Perlman v. Catapult Entertainment Inc. (In re Catapult Entertainment Inc.), 165
F.3d 747 (9th Cir. 1999) (non-exclusive patent license non-assignable). Other
jurisdictions consider this a fiction, and will allow assumption by the debtor. E.g.,
Institut Pasteur v. Cambridge Biotech Corp, 104 F.3d 489 (1st Cir. 1997).
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Note: If the license is exclusive, it may be treated as a sale of the rights that are
the subject of the transaction, rather than a license, and the result may be
different.

3. Assumability of Trademark Licenses. Under trademark law, the owner of the
trademark cannot necessarily prohibit someone else from using the trademark.
Whether a use is prohibited turns on whether there is a likelihood of confusion or
deceive the consumer. Therefore, the holder of trademark cannot necessarily bar
assignment, in which case the debtor can assume the license, regardless of the
consent of the licensor.

After Rejection or Assumption

1. Consequences of Rejection. Under Section 365(g) of the Bankruptcy Code, if
a debtor rejects an executory contract, the rejection is deemed to be a breach of
the contract by the debtor. Notwithstanding the rejection happens after the
bankruptcy is filed, the breach is deemed to have occurred as of the date the
bankruptcy was filed. The non-debtor party to the contract will have a pre-
petition damage claim for breach. The licensor may also be entitled to a priority
administrative claim if the debtor/licensee continued to use the license for a
period of time after filing the bankruptcy and before rejecting the agreement, and
failed to compensate the licensor for such use.

2. Post-Assumption. 1f a debtor or trustee assumes a contract, the entire contract
must be assumed -- both burdensome and beneficial provisions. The debtor
cannot accept only the benefits and reject the burdens. The debtor or trustee is
required to perform under the contract after assumption. If there is a breach after
assumption, the licensor's claim is a priority administrative claim.

III.  ASSIGNMENT OF THE LICENSE AGREEMENT BY THE DEBTOR

A.

Context

The transfer of a license agreement may arise in a discrete transaction whereby
the licensee seeks to assign its interest in the license agreement, or it may arise in
the context of a larger transaction such as the sale of the business as a going
concern or the sale of assets, such as inventory, that are subject to the licensed
copyright or trademark. However, if the licensor's consent is required for the
licensee to assign its interest in the license agreement, that right is not abrogated
just because it is imbedded in a larger transaction.

Limitations on Debtor's Right to Assign

1. Non-Assignable Contracts. 1If the licensor cannot be compelled to accept
performance from a third party under applicable state or federal law, the debtor or
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trustee may not assign unless the licensor consents. Bankruptcy Code Section
365(c).

2. Copyright Licenses. Non-exclusive copyright licenses are personal to the
licensee and generally not assignable by their nature. (The debtor therefore may
not be allowed to assign them unless the licensor consents.

Note: Ifthe license is non- exclusive there may be a different result.

3. Trademark Licenses. Trademark licenses may or may not be assignable
under applicable state or federal law. If trademark law would not force the
licensor to accept performance from a third party, the debtor or trustee cannot
assign the license without the licensor's consent. If trademark law would not
excuse the licensor from accepting performance from a third party, the debtor or
trustee may be able to assign over the objection of the licensor. The licensor can
protect itself through the terms of the license agreement by drawing the license as
narrowly as possible and by including quality control provisions, mechanisms for
enforcing such standards, change of control provisions, and an anti-assignment
clause.

IVv. PROTECTING AGAINST THE PREFERENCE

A.

Spotting a Preference

A preference is defined by Section 547 of the Bankruptcy Code as a payment (or
transfer of other property) by a debtor made to or for the benefit of a creditor on
account of antecedent debt, made while the debtor was insolvent, made on or
within 90 days before the filing of the bankruptcy petition (or, if the payment is to
an insider, made within one year), that enables the creditor to receive more than it
would in a Chapter 7 liquidation. The Bankruptcy Code allows a trustee or the
debtor to recover or void a payment or transfer that is preferential.

Protecting Payments Received from Being Characterized as Preferences

1. Payments to Secured Creditors. Payments made by a debtor to fully secured
creditors are not preferences. If the licensor has an adequate security interest in
assets of the debtor/licensee to secure royalty payments owed under the license
agreement, the payments received will be safe from attack as preferences. 11
U.S.C. § 547(b)

2. Payments by Check. When the debtor makes a payment by check, the issue is
how to determine the date the payment was made for purposes of counting the
90-day (or one year, for insiders) preference period. Is it the date the check was
delivered? The date the check cleared? The date the check was mailed? The
Supreme Court has determined that for purposes of determining whether the
payment falls within preference period payment is made on the date the drawee
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bank honors the check. Barnhill v. Johnson, 503 U.S. 393, 112 S.Ct. 1386, 118
L.Ed.2d 39 (1992). The licensor should deposit checks received from problem
licensees immediately upon receipt so as to start the time running on the
preference period.

3. Ordinary Course of Business/Ordinary Business Terms. Payments made by
the debtor in the ordinary course of business and according to ordinary business
terms, on debts incurred in the ordinary course of business are excepted from
preference avoidance. 11 U.S.C. § Section 547(c). Ordinary course of business
means what is ordinary as between the parties. The recipient of payments may be
able to protect against a claim of preference by applying payments received to
newer invoices, or in a manner consistent with the course of dealing between the
parties.

V. STRUCTURING THE TRANSACTION TO PROVIDE PROTECTION

A.

Guarantees

Obtain a guarantee of the obligations of the licensee. The bankruptcy of the
licensee does not stay pursuit of the guarantor.

Security Interests

Security interests may be sought in a variety of transactions. For example a film
producer may seek to retain a security interest in the rights licensed to a
distributor, to secure the distributors performance under the distribution
agreement. Care must be taken to properly create and perfect any security
interest.

Letters of Credit

The licensor may obtain a letter of credit that may be drawn in the event of default
in royalty payments. The bankruptcy of the licensee will not prevent a draw on
the letter of credit.
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