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Practical Considerations For In-House Counsel For

Managing High-Profile Litigation
© Sara Church Dinkler

This checklist is designed to help in-house counsel consider steps to improve
management of media-involved legal matters. It can also be used as talking points to
discuss these issues with clients. Even obvious points are included, in the interest of
completeness.

As in all litigation management, in-house counsel have a critical role to play. While
outside counsel may be focused more narrowly on the discrete litigation matter at issue,
in-house counsel have deeper knowledge of client personnel and culture, and are skilled
at keeping in view the longer-term interests of the client.

1. Think Ahead

o Don't wait for crisis mode. Build relationships with clients long before
reporters are swarming at the gates.

o Have a crisis plan and crisis committee in place. For quick and effective
response, consider a dedicated web site, e-mail, cell phones, text messaging,
dedicated 1-800 numbers, and secure password-protected access so internal
people can communicate securely and quickly. These tools can be dormant,
ready to activate at a moment’s notice.

o Ifyou have certain kinds of repeat litigation -- such as employment or product
liability disputes -- work with the company's media professionals and public
relations staff to consider how nonlitigation communications and advertising
disseminated in the ordinary may also affect perceptions during litigation
matters. What is the baseline perception which serves as a starting point when
a crisis arises?

o Do you know who in your in-house legal department has worked with the
media before? Has had media training? Is a particularly skilled writer?

2. Manage the Message

o Understand your clients’ key business themes and brand imagery. You don't
want litigation communications to undermine the overall message of the
entity.

o Identify and manage intracompany constituencies which may have differing
interests. A middle manager whose action is challenged may wish to stress
that what he did was entirely in accord with company policy, practice &
culture. Senior management may prefer to characterize the action as a
departure or misinterpretation.

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 3
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a Help your clients draft the substantive messages. Lawyers can be very good
at this kind of advocacy. Litigators write compelling and persuasive briefs.
Trial lawyers excel at crafting simple and effective themes of the case to
persuade a jury. In-house counsel create record-making letters or future
exhibits when giving advice. Lawyers are often skilled negotiators or
mediation advocates, even when dealing with contentious opponents.
Attorneys of all kinds tend to be good with words, building imagery to
persuade whoever needs to be persuaded, be it judge, client, jury, etc. Build
on these strengths in partnership with your clients. This is particularly
important if the public relations people at your company are inexperienced in
high-profile, sensitive, fast-paced media relations.

o Don’tuse legalese. Always use plain English.

o Don’t be defensive. As in most forms of advocacy, you want to tell the story
from your point of view. Weave in the points which rebut the assertions of
the other side.

o Most modern media professionals advise against a “no comment” response. If
a client has historically used such an approach, consider this option: Refrain
from comment on the particular case or dispute, but articulate positive general
themes. For example, in a rare discrimination lawsuit, don’t say “No
comment” or “It is our policy not to comment on pending litigation.”
Consider instead: “Because we protect the privacy of our employees, we don’t
comment publicly on why a particular employee is no longer with us. I can
tell you that XYZ has a richly diverse work force, a long tradition of equal
employment, many senior mangers of the same race as Mr. Plaintiff, a
mentoring program available to all employees and a confidential open door
policy to resolve any employee concerns [insert other positive general
information.]” Give out copies of helpful policy documents, or direct
reporters to websites.

o In preparing a message for one audience, such as the popular press, be
mindful of other audiences, including the financial press and courts.

o Don’t forget communications to employees. If the media is likely to try to
interview employees — whether management or rank-and-file — think about
preparing them. Your goals are to enhance the likelihood of their giving
positive messages to the media and to avoid employees becoming
disenchanted. If the press is already publishing stories about the company,
you don't want the media to become the sole source of information for your
employees.

o Be mindful of ethical rules. See ABA Rule of Professional Conduct 3.6 and
California Rule of Professional Conduct 5-120 (copies attached), as well as
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rules governing client confidences, information covered by protective order,
filed under seal, etc.

3. Manage the Process

o Avoid surprises. Involve senior management and the Board early on. This is
true when a high-profile matter begins to surface. Is also true at the advice
stage.

o Be proactive in considering who the company representative should be. In-
house counsel is a key resource here. You know the cast of characters, who
will make the right appearance, who may or may not be able to accept
preparation from experts, who may be involved in another case, etc. In
general, avoid having a lawyer be the spokesperson.

o Have potential spokespersons been deposed before? How did they do? If
video tape is available, view it.

o Consider third parties as possible deliverers of the message. For example:
trade groups or expert witnesses.

o Good lawyers are skilled at looking at a problem from many points of view
and from the opponent’s point of view. In crafting messages and preparing
company representatives, prepare as you would for an important oral
argument. What are the hardest questions you would ask if you were on the
other side? Prepare effective responses to those questions.

o In prelitigation matters, such as agency charges, attorney letters, web site
complaints etc., discern the facts early. Evaluate both the merits of the claim
and its potential to generate adverse publicity. Sometimes a quick settlement
may be in a company's interests.

o Ifmock trials or rehearsals are being done in litigation, consider involving the
corporate communications team.

o Train everyone involved about privilege protection and document control.

o Consider Sarbanes — Oxley implications: Who will be involved in assessing
issues or managing a crisis? Entire board? Executive committee? Audit
committee? Nominating committee? Compensation committee? Finance
committee? Specially-appointed committee? Special counsel? Consider
using a subgroup of the Board, existing committee, or specially appointed
committee to monitor the crisis. This subgroup should be independent
directors and not have oversight of the area involved for example in a class

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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action alleging accounting fraud, the audit committee should not be handling
the matter.

4. After the Dust Settles

o Conduct an effective lessons learned analysis. Try to create an open dialog
free of blame. Questions to discuss include: Were staff appropriate and
empowered to manage the situation? Could we have nipped this in the bud?
Do our underlying procedures require tweaking to prevent this from
happening in the future or surface an issue earlier? Did the communication
efforts have the results intended?

o Should training be arranged either on substantive issues or on handling the
media?

o Is there lingering public relations or employee relations damage that requires
further work?

o Ifrelations with legal regulators or shareholders have been damaged, what
steps are called for?

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 6
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Model Rules of Professional Conduct

CLIENT-LAWYER RELATIONSHIP
RULE 3.6 TRIAL PUBLICITY

(a) A lawyer who is participating or has participated in the investigation or litigation of a
matter shall not make an extrajudicial statement that the lawyer knows or reasonably
should know will be disseminated by means of public communication and will have a
substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the
identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;
(6) a warning of danger concerning the behavior of a person involved, when there is
reason to believe that there exists the likelihood of substantial harm to an individual or
to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of the accused;

(ii) if the accused has not been apprehended, information necessary to aid in
apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of the
investigation.

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 7
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(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable
lawyer would believe is required to protect a client from the substantial undue prejudicial
effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement
made pursuant to this paragraph shall be limited to such information as is necessary to
mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to
paragraph (a) shall make a statement prohibited by paragraph (a).

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 8
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Rule 5-110. Performing Member in

Government Service

the Duty of

A member in government service shal not institute or cause
to be instituted criminal charges when the member knows or
should know that the charges are not supported by probable
cause. If, after the institution of criminal charges, the member
in government service having responsibility for prosecuting
the chages becomes aware that those charges are not
supported by probable cause, the member shall promptly so
advise the court in which the criminal matter is pending.

Rule 5-120. Trial Publicity

(A) A member who is participating or has participated in the
investigation or litigation of a matter shall not make an
extrgudicid statement that a reasonable person would expect
to be disseminated by means of public communication if the
member knows or reasonably should know that it will have a
substantia likelihood of materialy prgjudicing an adjudicative
proceeding in the matter.

(B) Notwithstanding paragraph (A), a member may state:

(1) the clam, offense or defense involved and, except when
prohibited by law, the identity of the persons involved;

(2) the information contained in a public record,;

(3) that an investigation of the matter isin progress;
(4) the scheduling or result of any step in litigation;

(5) a reqguest for assistance in obtaining evidence and
information necessary thereto;

(6) a warning of danger concerning the behavior of a person
involved, when there is reason to bdieve that there exists
the likelihood of substantial harm to an individual or the
public interest; and

(7) in a crimina case, in addition to subparagraphs (1)
through (6):

(& the identity, residence, occupation, and family status
of the accused;

(b) if the accused has not been apprehended, the
information necessary to aid in apprehension of that
person;

(c) the fact, time, and place of arrest; and

(d) the identity of investigating and arresting officers or
agencies and the length of the investigation.

(C) Notwithstanding paragraph (A), a member may make a
statement that a reasonable member would believe is required
to protect a client from the substantial undue prejudicial effect
of recent publicity not initiated by the member or the member's
client. A statement made pursuant to this paragraph shall be
limited to such information as is necessary to mitigate the
recent adverse publicity.

Discussion:

Rule 5-120 is intended to apply equally to prosecutors and
criminal defense counsel.

CHARTING A NEW COURSE

Whether an extrgjudicia statement violates rule 5-120 depends
on many factors, including: (1) whether the extrgudicia
statement presents information clearly inadmissible as
evidence in the matter for the purpose of proving or
disproving a material fact in issue; (2) whether the extrajudicial
statement presents information the member knows is false,
deceptive, or the use of which would violate Business and
Professions Code section 6068(d); (3) whether the extrgudicia
statement violates a lawful "gag' order, or protective order,
statute, rule of court, or specia rule of confidentiality (for
example, in juvenile, domestic, mental disability, and certain
criminal proceedings); and (4) the timing of the statement.

Paragraph (A) is intended to apply to statements made by or
on behalf of the member.

Subparagraph (B)(6) is not intended to create, augment,
diminish, or eliminate any application of the lawyer-client
privilege or of Business and Professions Code section 6068(e)
regarding the member's duty to maintain client confidence and
secrets. (Added by order of the Supreme Court, operative
October 1, 1995.)

Rule 5-200. Trial Conduct
In presenting a matter to atribunal, a member:

(A) Shdl employ, for the purpose of maintaining the causes
confided to the member such means only & are consistent
with truth;

(B) shal not seek to midead the judge, judicial officer, or jury
by an artifice or false statement of fact or law;

(C) Shdl not intentionally misguote to a tribunal the language
of abook, statute, or decision;

(D) Shal not, knowing its invalidity, cite as authority a
decision that has been overruled or a statute that has been
repealed or declared unconstitutional; and

(E) Shal not assert personal knowledge of the facts at issue,
except when testifying as a witness.

Rule 5-210. Member as Witness

A member shal not act as an advocate before a jury which will
hear testimony from the member unless:

(A) The testimony relates to an uncontested matter; or

(B) The testimony relates to the nature and vaue of legd
services rendered in the case; or

(C) The member has the informed written consent of the client.
If the member represents the People or a governmental entity,
the consent shall be obtained from the head of the office or a
designee of the head of the office by which the member is
employed and shall be consistent with principles of recusal.

Discussion:

Rule 5-210 is intended to apply to situations in which the
member knows or should know that he or she ought to be
caled as a witness in litigation in which there is a jury. This
rule is not intended to encompass situations in which the
member is representing the client in an adversarial proceeding

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 9
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Litigation and Crisis Media

For certain people
after fifty, litigation
takes the place of sex.

-Gore Vidal

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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A

CREDIT LYONNAIS

"The saga says much about
the dangers of exposing
Gallic national ambition

to US litigiousness."

1. Perception Rules

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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Tylenol v. Exxon Valdez

Plan for the Worst

Early Admission

Take Responsibility
(empathy/responsibility/action)
Messages from the Top

Delay Blame

Create the Picture

Make a Sacrifice

Hold Hands

2. Recognize the Problem

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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CHARTING A NEW COURSE

3. Understand the News Curve

Consider All Sources

TABLOID TODAY Bce
Confessional

CLINTON TO HEAD

Will Monica

ALL-GIRL )i
Principal?

. F
a

300 1b CAT SAVES ~ .
BABY FROM BLAZING ’.\.13';,4%

INFERNOI I

saa ingide. ...
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4. Gather Intelligence

* Opposing voices?

* What will make them
go away?

« What is your picture
(vulnerability)?

* What is their picture
(vulnerability)?

5. Plan for the Worst Case

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC). 14
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6. Understand What You Are Selling

7. The Brand Rules

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).



ACCA'’s 2003 ANNUAL MEETING CHARTING A NEW COURSE

8. The Rule of Marketing

9. Choose a Spokesperson Wisely

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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10. The Rule of Message Points

The Big Three

« We're Sorry (empathy)
« We’'re responsible (even if not at fault)
« We'll fix it (action)

Training

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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11. The Rule of Thinking Differently

The Rule of News

s o NATIHONAL N h\"{» S
Plane Lancls Safel
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12. The Rule of Blame

13. The Rule of Audiences
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WIIFM

14. Speak in Pictures
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15. Prepare Materials Ahead

16. The Rule of Reach & Repetition

This material is protected by copyright. Copyright © 2003 various authors and the Association of Corporate Counsel (ACC).
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Front Page

Richard S. Levick of Levick Strategic
Communications

CHIEF LEGAL EXECUTIVE

CHARTING A NEW COURSE

The Right Strategy,
the Wrong Result

BY RICHARD S. LEVICK AND LARRY SMITH

Public relations management is the newest core competency for in-house counsel.

he collapse of Arthur

Andersen LLP affected

lives and destroyed repu-
tations on a global scale. Today,
no one is exempt from potential
crisis in what's become an
increasingly stringent compli-
ance environment.

Now, in-house counsel, as
much as any outside auditors,
find themselves to be potential
defendants in the court of
public opinion—a court that
demands altogether dif-
ferent survival skills from
the ones learned in law
school. The fact that
you and your company
might be innocent of any
wrongdoing is wholly
irrelevant.

Lessons learned from
the Andersen situation
abound for any lawyer
charged with ensuring a
corporate bill of good
health. There are the
overt lessons about stay-
ing out of the quicksand
in the first place, about
dotting every i and cross-
ing every t when report-
ing to the SEC, and about

[ IN BRIEF ]

Lawyers charged with ensuring a cor-

porate bill of good health can learn from

the demise of Arthur Andersen. Among

the lessons:

 Have media management know-how—
or access to it.

 Devise a media crisis plan, and act on
it early.

© Be prepared to admit fault and accept
responsibility.

innovating new oversight proce-
dures amid rapid global growth.

There are also lessons learned
in crisis management—a daunt-
ing curriculum when you con-
sider that Andersen actually had
a sound approach to its crisis, at
least from a media-management
perspective. We know of few
better models for how to set up
and manage a crisis team. Yet a
marketing budget of $100 mil-
lion per year, an expert internal
crisis team, and a preponder-
ance of ethical, honest employ-
ees could not save Andersen.
The inexorable caveat is that
some crises are terminal, either
because the company is guilty
of unforgivable transgressions,

or because no matter how well
advised the media response,
there are times when no one
will believe anything the cor-
poration says.

Best-Laid Plans
A shocking number of corpora-
tions do not have a crisis team or
plan. Most litigators do not even
know when to tell their clients
that a case may become high
profile and that media prophy-
laxis is required. For in-house
counsel, one immediate lesson
pertains directly to the retention
of outside counsel. Insist that
your lawyers, and especially your
litigators, have some demonstra-
ble talent in media manage-
ment—or at least the sensitivity
to know when to call for help.
Andersen was a cornucopia of
best practices. The crisis team
was nationally based in the firm's
Chicago headquarters and its
Washington, D.C,, office. It had
expertise in public relations,
legal issues, and lobbying. It
communicated around the clock
with smaller Andersen teams in
London and Hong Kong, who in
turn communicated with the

LAWEXEC.COM
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media in their own time zones to
ensure a consistent message.

When the Enron disaster
struck, the Andersen pros imme-
diately drew up a list of priority
publications to which they
would speak directly, and dedi-
cated their website to provide
information to others. Andersen
was ready for the media deluge.

The team was able to respond
directly to rampant speculation
and send the message that the
indictment was “a gross abuse of
government power.” It ran effec-
tive attack advertisements, built
highly visible grassroots teams,
and enlisted an unimpeachable
spokesperson, former Federal
Reserve Board Chairman Paul
Volker. It would be hard to find
a better example of the impor-
tance of starting early with a
media crisis plan. Andersen
fought its "holding action” well,
and the media team leveraged
every message.

The problem was that no one
was listening.

Fatal Errors
Andersen also had terrible tim-
ing—in part its own doing,
because it did not recognize
the enormity of the problem
soon enough—and the story hit
the news during proxy season.
When Delta and a few other
corporate clients publicly fired
Andersen, the press presented
the defections as terminal symp-
toms of Andersen’s problems.
Only 5 percent of Andersen's
client base bolted when those
doomsday stories first appeared,
but the bad press encouraged a
further client exodus.

One weakness in Andersen'’s
strategy is especially relevant to

in-house counsel: Andersen

relied too heavily on a pre-
sumption of legal innocence. A
better strategy might be to rest
your case on a simple admission
of fault and an acceptance of
responsibility.

While a public confession of
any sort may well be legally
untenable in the last analysis,
the public will be waiting for
just that. For lawyers, the art of
crisis management is all about
accepting responsibility with-
out exposing the company to
additional civil and criminal
liability. Remember, the verdict
in the media can affect the
company's destiny as tangibly

as a jury.
Andersen, convinced of its
own innocence, failed to

address the bigger picture. It
did not develop that one great
overarching message about
itself and was forced into a
defensive position. Even as the
Enron scandal was unfolding,
Andersen could have, and
should have, created opportuni-
ties to portray itself as the pro-
tector of our financial reporting
system, not its destroyer.

To be sure, Andersen had
great odds against it—like that
nasty bit about shredding.
Shredding isn't just illegal.
From a media standpoint, it's
visual. Audiences judge news in
pictures and put those pictures
into simple, broad categories of
right versus wrong. Andersen’s
shredding stories made us
envision desperate accountants
destroying documents in dimly
lit offices.

The war was over when
that word picture hit the news-
stand and Andersen failed to
counter with a positive image
of equal force.

The Mop-Up Campaign
Once the war was effectively
over, Andersen's media team
fought its “rear action” well: It
used targeted media placements
to help preserve individual repu-
tations and maximize the value
of the remnant Andersen busi-
ness units in order to fetch the
best prices from buyers or to
create merger opportunities with
other firms. Andersen achieved
an auction mentality for its busi-
ness units and avoided a fire sale.
At the end of the day, many
believe Andersen’s first mistake
was irreparable: It failed to take
responsibility. It didn't cut its pub-
lic relations losses and move on.
If you are going to fight back,
at least maximize your chances.
Make public perception your
touchstone, not reality. ®

Richard S. Levick is president of Levick
Strategic Communications. E-mail him
at rlevick@levick.com.

Larry Smith is director of strategy at
Levick Strategic Communications and
the author of Inside/Outside: How
Businesses Buy Legal Services.
E-mail bim at lsmith@levick.com.
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Andersen relied too
heavily on a presumption
of legal innocence.

A better strategy might
be to rest your case on a
simple admission of fault
and an acceptance of

responsibility.

WINTER 2003

CHIEF LEGAL EXECUTIVE
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WEEK OF June 3, 2002 o VOL. XXV, NO. 22

BY RICHARD S. LEVICK
AND SCOTT SOBEL

Smiile, You’re on Television

When the cameras are rolling, it's usually because TV reporters smell blood. Be careful out there.

ost lawyers who seek media attention dream of being interviewed

on television after a big win. Indeed, lawyers with an important

courtroom victory may attract the attention of the press, but most

often thiswill be the print media.

Television, while offering some oppor-
tunities for positive coverage, is unfortu-
nately more likely to cal a lawyer, or the
client, when the story is unflattering,
embarrassing, or scandalous.

None of us is a stranger to the broad-
cast media’'s propensity for negative
coverage (“If it bleeds, it leads”). For
example, during 10 of the past 11 years,
murder rates in the United States have
declined, yet television coverage of
murders has gone up. As a result, the
general impression is that we live in a
more violent society now than we did a
decade ago.

If your client has some bad news they do
not yet want made public, if the outcome of
a conflict is still in doubt, if another party
standsto gain acrucia advantage, thereisa
greater likelihood that reporters are interest-
ed in the story right now, long before you
have tied up all the client’s loose ends.
When you have finally gotten the job done
to your client’s satisfaction, the story imme-
diately loses any real interest for TV
reporters. The conflict, the life-blood of
televison, isover.

But when the television reporters do
call, the stakes at that moment are prob-
ably much higher than what is at risk in
the courtroom.

Alas, if you want to play their game,
you have to play by their rules. And
those rules are guided by fundamental
objectives that have less to do with jour-
nalistic integrity or fair play—regardless
of the reporter’s intent—than with the
simple dictates of the entertainment
industry. Even programs with the word
news in their title are largely about show
biz.

Last month, for example, the Asso-
ciated Press news wires ran a story for
several days about allegations of Israeli
atrocities against Palestinian civiliansin
Jenin. When the allegations proved to be
untrue, the AP stopped reporting the
story. A major television network, on
the other hand, which got its story from
the AP, ran the story for two more
weeks before pulling it. Why? Because
the TV industry is guided by the
Napoleonic Code. Once a story has the
appearance of authenticity, it may be
necessary to prove that it is not true in
order to win acquittal.

WHEN TEeLEVISION CALLS

Saying “no comment” to a television
reporter is a fine strategy if you wish to
concede the entire broadcast to your
opponent. Once television has decided

something is newsworthy, simply ignor-
ing the media will not make the story
disappear. The key is to learn well the
tactics to minimize damage to your
client and maximize your communica-
tions strategy.

1. Less is more. The first difference
between electronic and print media inter-
views is the amount of information the
reporter is willing to listen to and the
amount of information that will get into
the story. In most cases, print reporters
have more time to put stories together,
listen to interview subjects, and then
incorporate what they learn and write
suitably in-depth articles. Give these
reporters all you've got.

By contrast, don’t fill in too much
detail for electronic journalists unless
asked to do so. If you are giving an inter-
view during a “live” report situation, be
aware that you may have an opportunity
to get out only three or four sentences
before you are cut off. So make your pri-
mary message point first and quickly
move to Point Two if you can. In any
event, always be ready to repeat Point
One, especially if the reporter asks,
“What is the most important thing the
public should know?’

2. Quick, call in the experts. Most
businesses do not have litigation public
relations specialists in-house. Nonprofit
organizations are even less prepared.
Don’t wait until you are surrounded by
camera crews to seek help.

Most in-house PR professionals are
experts at positioning a product or idea,
but they may be inexperienced in han-
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dling acriss. Lawyerstoo often assume that

their clients (especially large corporations)
are ready and able to manage the media
agpects of any Situation they're facing. More
often than not, clients are caught flat-footed,
at the mogt critica initial moments of a cri-
sis. At that point, reporters have not yet
formed their opinions and are still sorting
out the good guys from the bad. The bad
guys are usually perceived to be the ones
who take longer to call the reporter back.

Before there's even a whiff of a crisis,
have the prophylaxis in place. Know who
your crisis specialists are, build a trusted
ongoing relationship with those specidists,
and keep their cell-phone numbers on hand,
to cdl at any hour. The future of your client
may depend onit.

3. Say something. In those first few hec-
tic moments, have a spokesperson return the
cdl from the producer or reporter. Tell them,
“We want to respond to your request for an
interview, but we want to make sure we get
you the right answers from the right people.
Please be patient, let me know your ques-
tions, give me a number where | can reach
you, and we will call you back as soon as
possible. What isyour deadline?’

If aTV crew has dready arrived, politely
ask them to leave the property unless you
think you will very soon have something
prepared to say. Request that, if they do stay
on the property, they don't talk to anyone
until you come back out. Make it awin-win
negotiation by promising more accessto key
peopleif they are cooperdtive.

4. You can negotiate. When negotiat-
ing with reporters for more time or to
modify the story angle, understand that
the vast majority of reporters want to
report the facts accurately. Even cynical
journalists chose their profession in part
because they believe, and continue to
believe, that the truth is sacred. However,
their news judgment is sometimes influ-
enced by deadlines or a competitive situ-
ation—aor, in the case of broadcast media,
the need to entertain.

Their ingtinct for the truth, even if it's
buried, is till atool in your arsenal. So
let reporters know that they need your
input because it will make the story bal-
anced, truthful, and fair. Reporters will
run afoul of their bosses, and perhaps
even the law, if it turns out that they
intentionally rejected an opportunity to
balance their story.

5. Speak in pictures. Al Gore lost the
presidency the moment that television

news showed pictures of hanging chads.
If, in fact, African-American voters were
prevented from voting, the Gore cam-
paign needed a picture of this injustice.
Instead, they lost in the first few days by
letting television run with absurd images
of allegedly defective ballots. If you are
going to go on television, you must have
a better picture than the other guy. What
isyour picture?

6. Use one spokesper son. Always try
to centralize your message, using one
credible voice. If there must be multiple
spokespersons, make sure everyone has
internalized the same story, so the media
can't pit one answer against another to
compromise your position. The lawyer is
the spokesperson of last resort, to be used
only when fair treatment seems highly
unlikely.

7. Play the “exclusive” card for
leverage. The news business is one of
the most competitive in the world.
Reporters almost have to at least con-
sider any opportunity to best the other
networks.

If things aren't going your way, you
can aways bargain with exclusive infor-
mation. Here, you provide the reporter
more access or information than any
other reporter, provided she demonstrates
receptivity to working with you to bal-
ance the story. Conversely, you can nego-
tiate by gently threatening to hold a news
conference or to give away information
to other networks.

8. Knowledge is power. Be aware of
what kind of reporter you are dealing
with. Learn when the reporter’s deadlines
are, what newscast he is trying to make,
and what other news might upstage your
angle. Find out whether you are dealing
with a general assignment reporter, who
may not know everything about your
business, or a beat or investigative
reporter, who may be tougher and more
knowledgeable.

The advantage in dealing with the gen-
era assignment reporters is that they are
usually easier to negotiate with. The dis-
advantage is that they might not care
about alienating you, since they don’t
cover your industry and don't need you
as an ongoing source. The advantages in
dealing with a beat or investigative
reporter are that they want more informa-
tion that you may be able to provide,
they need you as an ongoing source, and
they want to establish themselves as the
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brand name journalist in your field. They

need to be credible in your eyes, as you
do intheirs.

9. Call the boss. If you feel you are
not being treated fairly, or if you are
being harassed, you can call an assign-
ment editor or someone else further up
the network’s food chain. But thisis a

hen negotiating

with reporters
for more time or to
modify the story
angle, understand
that the vast majority
want to report the
facts accurately.

last resort. Use all of these negotiating
techniques before you go over the
reporter’s head and possibly make that
person an enemy for life. Be frank with
the newsperson looming in front of you:
Tell him that you are going to call the
boss. But make sure the warning is off
the record, or you'll hear yourself mak-
ing it on the evening news.

10. There can be a silver lining. Even
the most threatening ambush or sudden
crisis confrontation can be transformed
into a positive experience for your firm
or your client. If you are straightforward
with news people, appreciate their job,
and can establish a good relationship
with them, you've maximized the possi-
bility of balance or at least garnered
yourself the benefit of the doubt.

In fact, it is not unreasonable to expect
that, if you treat journalists fairly, the day
may come—sooner rather than later—
when they will be receptive to positive
stories involving you or your clients.
That will be an earned media opportunity
worth itsweight in gold.

Richard S. Levick is president of
Levick Strategic Communications and
can be reached at rlevick@Ilevick.com.
Scott Sobel is director of communica-
tions. The firm has handled public rela-
tions for many high-profile cases, includ-
ing the Florida election recount, the
tobacco wars, and the Roman Catholic
Church crisis.
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f 4? LEVICK

ETHATEGIC COMMUNIUATIONS

Reputation or Litigation: Weighing Opposing Risks

The CEO wants to see you in 15 minutes about alegal matter that may be in the Wall Street
Journal tomorrow. You, the Chief Legal Officer of Hartwell Department Stores— apublicly
traded retail giant with 1,000 storesin North America— walk into alarge conference room to
find the CEO with atense look in his eyes. Beside him sits the public relations director and
the heads of marketing and product lines, all with nervous expressions on their faces.

The CEO reminds everyone that, not too long ago, the company entered into an exclusive
agreement with Benicia, an upscale design company, to supply goods. Everyone at Hartwell
considered the deal agreat coup and expected increased sales from the arrangement. A
multi-million dollar contract was signed, the initial shipments of the goods were delivered,
and, indeed, Hartwell happily watched its sales dramaticaly increase.

This ded isonly the latest in a series of shrewd moves by Hartwell involving Benicia. In
fact, just five years ago, Hartwell was a largely blue-collar based business. As Hartwell
picked up Benicia lines, it successfully changed its image to reach middle-class and upscale
customers as well. The recent agreement on exclusive distributorship caps this strategy.

Hartwell’ s customer base now cuts across class lines. 1t's an important business
relationship, to be sure.

But in the past severa weeks, Benicia has received negative press over a number of its ads
that are offensive to Hartwell’ s essentially conservative core customer base. Some of the ads
are overtly sexual. Others are insengitive to handicapped people. By association, the public
outcry has spilled over to Hartwell. The head of PR tried to dissociate the company from the
bad press by issuing press releases, but, so far, the effort has failed.

Hartwell had warned Benicia about the ads before the bad press began. Infact, there’'sa
paper trail, including letters to Beniciafrom Hartwell executives, as well as memoranda
summarizing meetings in which those warnings were repested.

The CEO looks around the table. “Any ideas what to do?’ he asks.

There s no easy answer: If you terminate the contract, you'll violate the agreement, and open
up the company to alawsuit. But if you honor the contract, the company’ s reputation will
continue to be attacked. Meanwhile, sales of Benicia products by Hartwell have dropped
40% since the bad press began.

Essentidly, the task is to evaluate two different types of risk...

Is there a middle ground that the company can find, where it can quell the public disapproval
and till honor its contract?

If so, what is the message? How is the message to be delivered?
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If not, which aternative risk is worth taking? What is the worst-case scenario in taking the
reputational risk? What are the advantages in doing so?

What is the worst-case scenario in taking the legd risk? What are the advantages in doing
so?

What information does the company need, and what information do you need, to render an
informed judgment?

Can the letters and memoranda expressing Hartwell’ s past concerns about the ads be used
now to help Hartwell, either legally or in the press?

How fast can a decision be made? Fast enough for tomorrow’s Wall Street Journal? If not,
is there a“holding statement” you can issue that will satisfy the reporter for now, without
undermining the further statement you will make once a decision is made?

The CEO needs to leave this meeting armed with both a general strategic plan as to what
kind of risk Hartwell will run, as well as specific action points to implement the strategy.
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