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Faculty Biographies

Debra Sabatini Hennelly

Debra Sabatini Hennelly is vice president & general counsel of Integrity Interactive Corporation,
specializing in internet-based corporate compliance and ethics programs. Ms. Hennelly is an
experienced lawyer who spent the last nine years in the corporate legal departments of AT&T Corp.,
Lucent Technologies Inc. (AT&T spin-off), and Avaya Inc. (Lucent spin-off).

Unitil early this year, Ms Hennelly was corporate counsel for regulatory and compliance at Avaya, a
$7 billion company with more than 20,000 employees. Prior to her role at Avaya, Ms. Hennelly
served as corporate counsel for Lucent's Business Communications Systems, where she was the
company's Y2K counsel and provided commercial legal support for parts of the business, and as
corporate counsel for environment and safety for Lucent and AT&T. Before joining AT&T, she
practiced environmental law with Bryan Cave and with Riker, Danzig, Scherer, Hyland & Perretti.
Originally trained as an engineer, Ms. Hennelly began her career as a construction and tank engineer

for Exxon Company, USA..

Ms. Hennelly has written and lectured extensively on environmental and compliance issues and is
currently chair of the American Corporate Counsel Association's Environmental Law Committee.
She is also a member of the board of trustees of the Electronic Industries Foundation, which fosters
science and math education to help develop the technology workforce of the future.

Ms. Hennelly earned a bachelor of science magna cum laude from Duke University. She then
attended the University of Virginia Law School, where she earned her law degree, and has been
active for more than 10 years with its Alumni Council.

Clair E. Krizov

Clair E. Krizov is AT&T's environment, health, and safety (EH&S) executive directorenvironment
and social responsibility. She oversees AT&T's internal and external EH&S communications as well
as AT&T's endeavors with non-government and government organizations regarding environment,
health, and safety initiatives.

Prior to this position, Ms. Krizov managed building engineering, real estate, support services,
financial assurance and computer centers at AT&T. She began her professional career with
Southwestern Bell Telephone Company where she managed installation, maintenance, customer
connectivity, and architectural design activities in Texas.

Ms. Krizov is chair of the Board of Directors of Friends of the High School for Environmental
Studies in New York City and serves on the Board of the National Association for Environmental
Management. She is cofounder of the Women's Sustainability Network and a member of The
Conference Board Environment, Health & Safety Council, the National Environmental Education
and Training Foundation Institute for Corporate Mentoring Steering Committee, the World
Environment Center International Environmental Forum, and the Junior League of Atlanta and the
Nature Conservancy International Leadership Council. In 1998, Ms. Krizov was appointed to the
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Clinton-administration President's Council on Sustainable Development National Town Meeting
Planning Committee.

Ms. Krizov graduated with a BS from the University of Texas at Austin. She received her MBA

through the Executive MBA program at Georgia State University. Ms. Krizov is currently pursuing a
PhD at Georgia Tech.

Erik J. Meyers

Erik J. Meyers is vice president and general counsel of the Environmental Law Institute (ELI), an
independent and nonprofit center for education and research on environmental law, policy, and
management based in Washington, DC. Mr. Meyers is also assistant corporate secretary serving the
ELI Board of Directors. In addition to managing the Institute's corporate legal affairs, he directs
ELI's external affairs programs. He initiated ELI's work on private sector environmental
management and has directed a number of projects on techniques and practice.

Prior to his employment at ELI, Mr. Meyers was engaged in private legal practice, worked as a
consultant to Action (the Federal volunteer agency), was president and general counsel of the Public
Committee on Mental Health, and served as legal counsel and program officer for the Drug Abuse
Council, Inc.

Mr. Meyers is a member of USEPA's National Advisory Committee for Environmental Policy and
Technology, the Chairman's Advisory Group for the U.S. Technical Advisory Group for TC-207
and NGO Task Force for TC-207 [the International Organization on Standardization's
environmental management standards committee] Group, ACCA's Environmental Law Steering
Committee, and the [UCN Commission on Environmental Law.

He earned a bachelors of science from the Georgetown University and his law degree at Fordham
University School of Law.
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7/1/02

Useful Web References on Environmental Standards
and
Elements of Corporate Social Responsibility

(compiled for American Corporate Counsel Association
Annual Meeting, Roundtable #307 [ Environmental Track]
October 21, 2002)

Erik J. Meyers
Vice President and General Counsel
Environmental Law Institute, Washington, DC

<www.eli.org>
Telephone 202-939-3800

Management standards and global codes of conduct
International Organization for Standardization (ISO) [American National Standards

Institute is the American member of ISO.] See generally
<http://www.iso.ch/iso/en/is09000-14000/tour/magical.htm]> and

+ ISO 14001 Environmental Management Systems standard and related standards/
guidance/ technical reports in the 14000 environmental management series)

* See information about ISO 14001 at
<http://www.ansi.org/public/iso14000/default.htm>

* Proposed new ISO strategic advisory group to examine whether to develop new
voluntary international standards for Corporate social responsibility under
ISO/Committee for Consumer Quality (ISO/COPOLCO). See

<http://www.iso.ch/iso/en/commcentre/pressreleases/2002/Ref826.html>

* Proposed new international Management System Standard for Business Conduct
See <www.coa.org>

Social Accountability (SA) 8000 (administered by Social Accountability International)
See <http://www.cepaa.org/>

Conformity Assessment related to Voluntary Standards
* ISO/CASCO. See for general information, issues related to accreditation and

certification (conformity assessment functions) at
<http://www.iso.org/iso/en/comms-markets/conformity/iso+conformity.html>
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» See ANSI and RAB Web sites about joint National Accreditation Program for
registrars (certifiers) for ISO 14001 EMS standard and ISO CASCO on
international accreditation requirements.
- ANSI <http://www.ansi.org/public/ca/ca_3.html> and
<http://www.ansi.org/public/ca/ca_5.html>

- RAB <http://www.rabnet.com/ab_nap.shtmI[>

* New proposed program for 14001 and Responsible Care verification/
certification. See http://www.americanchemistry.com/ and click on “Responsible
Care” for some information.

Business Association Codes of Conduct
WBSCD/ ICC Charter
* See <www.wbcsd.org>
* Industry sector specific initiatives:
- Mining, Minerals and Sustainable Development Project
- Toward A Sustainable Cement Industry Project

American Chemistry Council’s “Responsible Care”
See <http://www.americanchemistry.com/>

American Forest & Paper Association “Sustainable Forestry Initiative”
See <www.afandpa.org>

American Petroleum Institute “Strategies for Environmental Partnership (STEP”
See <www.api.org>

Chocolate Manufacturers Association (stds/code on child slavery in West Africa)
See <http://www.CandyUSA.org/Press/New/labor_release 070102.shtml>

United Egg Producers
See <http://www.epa.gov/projectxl/uep/index.htm>

Non-governmental Organization Codes of Conduct/Certification Programs

CERES
» CERES Principles. See <www.ceres.org/about/principles.html>
* See also Global Reporting Initiative at <www.globalreporting.org>

Forest Stewardship Council
* See <http://www.fscoax.org/principal.htm>

* See also comparison of FSC and AF&PA’s SFI at
<www.greenbiz.com/toolbox/report third.cfm?LinkAdvID=20919>
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Rainforest Alliance (certification program for tropical hardwoods)
See http://www.smartwood.org/ and <www.rainforest-alliance.org>

Sustainable Agricultural
See Rainforest Alliance at <http://<www.rainforest-
alliance.org>/programs/cap/program-description.html>

Workers Rights Consortium (US)/ Clean Clothes Campaign (Europe)
See <http://www.workersrights.org/coc.asp>

Global Sullivan Principles
See <http://globalsullivanprinciples.org/principles.htm>

Governmental or mixed governmental/ non-governmental

World Bank - See
<http://Inweb18.worldbank.org/essd/essdext.nsf/43ByDocName/CorporateSustainability

European Commission (“Green Paper Promoting European Framework for Corporate
Social Responsibility”) at <http://europa.eu.int/eur-
lex/en/com/gpr/2001/com2001_0366en01.pdf>

OECD (OECD Guidelines for Multinational Enterprises)
See <www.oecd.org/daf/investment/guidelines

International Labor Organization (ILO), guidance on occupational health and safety
management
See <www.ilo.org/public/english/protection/safework.htm>

Seven Principles of Environmental Stewardship for the 21* Century (Border

Environment Cooperation Commission) See:
<http://yosemite.epa.gov/oia/MexUSA.nsf/61906db6141456608825679f006db802/5ee55

0774¢952231882567a00000c441?0OpenDocument>

US EPA National Environmental Performance Track
<http://www.epa.gov/performancetrack>

Project XL (US EPA) - See <http://www.epa.gov/projectxl/>

Sample Corporate Environmental/Social Responsibility Reports, Related
Information

Alcoa http://www.alcoa.com/site/news/features/2001/Dow_Sustainability _Index.asp

Anheuser-Busch <http://www.abehsreport.com/>
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AT&T <www.att.com/ehs/annual reports/ehs_report/>

Chiquita Brands International, Inc. <www.chiquita.com/chiquitacr2/default.asp>

ExxonMobil http://www.exxonmobil.com/news/publications/c_she 01/c_index.html

General Motors
http://www.gm.com/company/gmability/environment/env_annual report/index.html

Georgia Pacific <http://www.gp.com/enviro/2000esrep/index.htmI>

Honda http://www.hondacorporate.com/environ_tech/index.html?subsection=overview

IBM <http://www.ibm.com/ibm/environment/annual/index.shtml>

McDonalds Corp. www.sustainablebusiness.com/features/feature template.cfm?ID=820

Pfizer <http://www.pfizer.com/ehs/>

United Technologies <http://www.utc.com/profile/environment/index.htm>
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Legal Considerationsin Voluntary Corporate Environmental Reporting

David W. Case

An earlier version of this Dialogue was presented at a two-day workshop entitled "Corporate Environmental Reports: Thb&ateanid
Beyond" sponsored by the Vanderbilt Center for Environmental Management Studies (VCEMS) on January 26-27, 2000, in blasbsdés. T
The workshop included presentations by companies (such as General Motors and Baxter International) at the leading edgenehéadvir
reporting discussing unique aspects of their reports, and by participants involved in the Global Reporting Initiative aem/stirenental
measurement, reporting, and standardization efforts. The workshop sponsor, VCEMS, is an interdisciplinary research tefadrijpitite
Vanderbilt Institute for Public Policy Studies, the School of Engineering, the Owen Graduate School of Management, arSictiheol.aw

Mr. Case is a Bridgestone/Firestone Fellow, Vanderbilt Center for Environmental Management Studies (VCEMS). The auth&hiPalsandidate
(Environmental Law, Management, and Policy) at Vanderbilt University. Mr. Case received a B.A. in 1985, a J.D. in 1988y OhiM&sissippi,
and received an LL.M. in 1993, Columbia University.

[30ELR 10375

Formal corporate environmental reports—voluntary periodic communication by companies of information about their envirativigesahad
performance in a single document generally analogous to an annual report—began to appear at the end df the 1980s. Bj00086rtamner500
companies issued formal environmental repb8sme companies embrace these reports as a useful internal management toetrzald&keholder
communication vehicle. Others have been reluctant to produce such reports, with reasons varying from perceptions ¢hzdrittlee¥dsts for such
information, questions about the report's usefulness, and lack of evidence that the benefits of producing such a repats costei@nce the
company has made the decision to produce a formal report, however, a number of critical concerns in determining thefs¢hbstapoe come
into play. Included among these are various legalconsiderations and issues.

Although countries recently have begun to impose such requirements (notably Denmark and the Netherlands), no legal redoédméet

States mandates preparation and release of such reports. Nonetheless, the past decade witnessed a significant inonaassedhAngenican
companies voluntarily joining the growing worldwide trend toward producing and publicly releasing formal corporate envirospoetst@an a

periodic basig.Even absent compulsory regulation, several factors motivate companies to periodically produce formal environmentaltheports. In
United States, the impetus to voluntarily prepare and release such reports is at least partially attributed to mandatprydegaits to release
certain environmental data for public consumpgon.

For example, § 313 of the Emergency Planning and Community Right-To-Know Act (EPCRA) requires covered companies to suliaiaaanua
the U.S. Environmental Protection Agency (EPA) on levels and amounts of certain toxic chemicals released into the amgwaténamsferred off-
site. EPA maintains this data in a national computer database—the toxic release inventory (TRI)—accessible by the pulylityrprigtathe

Internet’ Further, federal securities statutes and regulations require publicly held companies to disclose environmetitath ioforegulatory
compliance, judicial proceedings, and liabilities in publicly available annual and quarterly financial reports filed wigh Securities and Exchange
Commission (SEC). For companies already required to comply with such mandatory disclosure obligations, publication dtaneimonaental
report provides an internally controlled opportunity to explain publicly available information within the context of theycewyemall environmental
performance and management efforts.

Other factors motivating companies to produce and release corporate environmental reports include strong public awanecess fondie
environment, a phenomenon which has steadily increased since the birth of the modern environmental movement in therldteat86087%0s. At
the beginning of the 21st century, companies continue to face significant pressure to publicly demonstrate that theyagueiatly iand
environmentally responsible mann@0 EL R 10376 This pressure is exerted by a nurdiversd stakeholders, including investors, emmsye
customers, the local community, government regulators, environmental interest groups, and the media. As greater numlaaisofespopd to
these pressures by publicly disclosing information on environmental performance in formal reports, demand increaseswpantiesrtodollow
suit. Similarly, as more companies commit to proactive approaches to environmental management and stewardship, thersesivieatecthe
positive results of such approaches to relevant stakeholder groups also encourages increased preparation of formal reports.

Because formal corporate environmental reporting is not directly regulated in this country, companies enjoy significartbfobedse which issues
or aspects of environmental performance to publicly disclose, along with the substantive content of such disclosuref fidstrietitres has resulted
in broad variation in format and content of corporate environmental reports. In an effort to promote consistency in @gerttrend quality,
several organizations, including notably the Global Environmental Management Initiative, the Coalition for Environmentalilititegronomies,
and the International Chamber of Commerce, have issued guidelines or suggested approaches concerning what should dénospdrecaent
development in this regard is the Global Repgrthitiative (GRI), which issed draftSustainability Reporting GuidelinesMarch 1999, seeking to
promote a common standard for company reporting of environmental, sociatharad informatior?2 The trend toward increasthdardization and
promotion of "best" or "state-of-the-art" practices in voluntary corporate environmental reporting is expected toXfontinue.

Nonetheless, even for companies that utilize such guidelines to prepare formal reports, the public communication of itficoongtticorporate
environmental reports is a voluntary act. From a legal perspective, companies should take into consideration a numbén ofeeiding what
information should be reported and how that information should be presented for public consumption. The failure to casefaliyecal issues and
concerns before voluntarily disclosing environmental data in a formal corporate environmental report has the poteniiad feeriaws adverse
consequences to the company.

Proprietary Data
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Whether following standardized guidelines or internal reporting preferences, companies typically disclose information ramgendfieopics in
formal corporate environmental reports. However, as Douglas Lober emphasized in a 1996 study conducted at Duke UnilietagySchibol of
the Environment, certain notable characteristics in content and topics reflect "leading edge" practice in corporate ealieporiiegf! Key
characteristics include presentation of data on environmental releases and ssbunaterials utilizatio® Numerous federaind state statutes and
regulations require the reporting and/or disclosure of such information to EPA and other federal and state governmektt Byescieports and
disclosures made by companies pursuant to these legal requirements are a core source of data that can be used fangoesealtatigyorate
environmental reports.

Due to widespread public dissemination in media reports and outlets such as Environmental Defense's "Scorecard" {Atezneagitehe most
well-known federal environmental disclosure requirement is the TRI data, reported annually by companies to EPA. Othesquotestialclude
environmental data on spills, leaks, regulatory compliance, and related information required to be reported or disclesaicstatiiées such as the
Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response, Compensation, and Liability AgGRRCL
Clean Air Act (CAA)L the Clean Water Act (CAY,8 and the Toxic Substances Control Act (TSGR). Femtla majority of states have "right-to-
know" laws requiring disclosure of environmental information, and at least two states—Massachusetts and New Jersey—rnasutatefdisc
"materials accounting” data, an inventory by companies of substances (primarily chemicals) brought into, used in, andfttdaiitios?

Disclosure of such "materials accounting” data has also been proposed and is under debate for expansion of the exiSRigdpdeing
requirements—popularly known as the "Phase |l expansion” ofTRI.

Commentators have expressed significant concern that federal and state environmental laws and regulations require prieateoatisghase
confidential or sensitive business information, trade secrets, anguotbeietary informatiod? Bcause information report@dirsuant to legal
requirements, such as TRI data, is generally puBE\NEL R 10377 available, apprehension exists that competitors could analyzematiba inf
to reconstruct or "reverse engineer" another company's production and manufacturing processes, proprietary chemicaszérAtirough
federal environmental statutes, such as EPCRA and the Freedom of Information ActZFOIA), ostensibly operate to prevemtalibeiqaublic of
trade secrets, intellectual property, and other privileged and confidential information, many legal observers arguet#tatesucfies inadequate
protectior?® For example, information about a company's processes, capacity, and plans generally do not fall within thef statriage
confidentiality protectiond®

Proprietary information concerns are perhaps most vigorously expressed regarding the proposed Phase Il expansion loti€Rirtaterials
accounting" data. In a November 1998, report by the Reason Public Policy InstituteZRPPI), the authors describe an anatgsibganchemical
industry consulting company that examines the effect of public availability of such information on the ability of busipestes gensitive,
proprietary information. Utilizing FOIA and "right-to-know" regulations, the consulting company obtained all publicly avaftabi@tion on a certain
chemical plant, including TRI data, state-level air permit filings, and "materials-accounting” information required to$eddigcthe state of New
Jersey. Based on this information, the consulting company prepared a detailed profile of the targeted plant. The pegfideisclidions and
estimates of main production lines, consumption and operating rates, main products manufactured, chemistries used,atesugbgnatting
temperatures, and yields. These estimates were eventually found to be within 10 percent of the targeted plant's actéfal numbers.

Accordingly, when utilizing disclosures, reports, and filings made to governmental agencies as core source materialtion pfegpéoemal
corporate environmental report, companies should exercise care to avoid inadvertent disclosure of valuable technicasitiethiefarmation that
is either itself proprietary or could be used by competitors to understand or decipher proprietary information. As emipbwesizedmaring and
releasing a formal environmental report to the public is a voluntary act. Thus, any information released in a corporatergaVigport is in the
public domain. No legal privileges, confidentiality doctrines, or statutory provisions that might prevent public disclosseecdimtformation
contained in reports or filings made to governmental agencies are applicable. Therefore, care should be taken to detepnopeateclevel of
detail included in a corporate environmental report that contains information gleaned from environmental data disclogetd feosvalrand state
legal requirements.

In this regard, however, much depends upon those in charge of preparation and publication of a company's corporate dmejponnheniag a
sufficient understanding of what data either constitutes or would lead to an ability to discern confidential, sensitpréstarypioformation of the
company. Information considered proprietary obviously varies from company to company. For example, some companies comsider uniq
environmental management and compliance programs to provide a significant advantage over competitors in their respaetvd mdyshose
companies might consider many of the details of their environmental compliance processes, such as waste treatment mathioglpgems, to
constitute valuable proprietary informatién. Howewvermatter what information a particular company considers sensitivepigtary, knowledge
of the company's institutional views or policies on the subject must be imparted to those charged with the responsipiditingfthe company's
report to ensure that such information is not inadvertently and irrevocably disclosed to the world.

Depending upon a company's specific circumstances, size, and culture, one useful approach to ensuring that approprikteadeo

proprietary information is available and, more importantly, utilized, is to consider designating a committee to oversterpagplpablication of the
company's environmental report. Optimally, the size and membership of such an oversight committee should reflect vdirmssatiscgzeas of
knowledge and expertise represented within the company, including technical/scientific, financial, and legal.

Environmental Compliance, Liabilities, and L egal Proceedings

Another important "leading edge" characteristic noted by Lober's 1996 study of corporate environmental reports is disdegatieef

information," such as environmental accidents or sppoidllems relating to endnmental perfanance3® KPNG's 1999 nternational Survey of
Environmental Reportinguggests that the trend of disclosing "negative" information has significantly increased in the years since the L&ber study.
significant criticism of voluntary corporate environmental reporting is often that the final product tends to focus solgilveringormation and,

thus, be "self-promoting2  Therefore, disclosur§3fEL R 10378] "negative" informaiviewed as increasing the credibility of a compan

report33 ands typically required by standardized reporting guidelines and "best practices" promoted by environmentaliongaMpaeover,

comment upon specific incidents or environmental noncompliance in corporate environmental reports allows companies togdects sad¢heir

proper context.

From a legal perspective, an important facet of negative disclosure in formal corporate environmental reports is datenoenegiviegulatory
compliance (or noncompliance), current environmental liabilities, and pending litigation or regulatory proceedings. Adhdroagtid discussion of
such matters and the pseunderwg to resolve existig problems will certainf enhance the credibyitof the rgrort and the nporting conpary.
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However, publication of inappropriate statements or "too much" information in this regard might damage the company'sitegial pesding
matters and could potentially expose the company to additional liability.

For example, assume EPA has named the company a potentially responsible party (PRP) in a remedial cleanup action und4TG&RCLA.
company's best interests would certainly not be advanced by statements in a corporate environmental report that coutetssdnostrsistent
with the company's litigation or settlement strategies in the pending #atter.  Affirmative defenses to liability or legatsugitimespect to
apportionment of costs or liabilities against other potential defendants could be jeopardized or even lost in such cisGimvisteemeer,
environmental litigation resolved by settlement between the parties may be subject to confidentiality provisions or agseecm@mdition of
settlement. Disclosure of sensitive or confidential information concerning the litigation or settlement in a formal conpmyataental report may
subject the company to liability or other adverse consequences (such as rescission of the settlement) for breach ahbtg@agfidentent.

Similarly, assume that the company experiences an accidental release of a hazardous substance regulated under CERGInAgimittimaaicloes
not trigger a legal obligation to report the incident to governmental authorities under the statute's reportable quaatitgne2fi A formal
corporate environmental report may not be the appropriate venue to disclose such a potential violation for the firstasnee Bigght precipitate an
expensive legal action and prematurely narrow the company's legitimate options for dealing with the event, such as wetfectakaugive action
prior to notification and discussion of the situation with appropriate governmental authorities.

In considering how to most appropriately craft environmental report disclosures on issues such as regulatory compligesegtidiending legal
matters, companies should also be cognizant of disclosures that have already been made in annual and quarterly fisdfilehwvitpdhe SECS
This is especially true given that government agencies such as EPA are a key target audience for formal corporate emépuntsntae SEC
and EPA have an information sharing arrangement enabling both agencies to more efficiently evaluate the timeliness aruf eztpgrety
e(rjlv_irogmental disclosures within their respective regulatory afénas. Simply pusistesindisclosures of information to tBEC and EPA are ill-
advised.

Publishing a formal corporate environmental report contradictory or inconsistent with mandatory filings or other disotséows/pnade to either
the SEC or EPA is similarly ill-advised. If brought to the attention of government authorities, such inconsistency wob&bhesrabarrassing and
require explanation satisfactory to the regulatory authority. At worst, such inconsistency may be a potential basisdocfiars, or other liability
for inaccurate or insufficient compliance with statutory disclosure obligations, including liability under federal sentifides daws as discussed
below. To avoid inconsistencies in reporting, those responsible for preparation of the company's formal corporate enviepuriesitauld be
aware of all relevant environmental disclosure obligations of the company. In addition to disclosures required undedfetdeteatanronmental
laws as discussed in the preceding section, this includes filings and disclosures required under SEC statutes, rulaspasd regul

Under authority of the Securities Act of 1933 and the Securities and Exchange Act of 1934, the SEC promulgated Regukaparn §flé a
comprehensive disclosure system for publicly held compéhies. Thisitien governs the disclosure requirements a public coynpast satisfy with
respect to securities filings such as registration statements, quarterly reports, and annual reports. Three provisiatisfSRégue generally
applicable to environmental disclosures:

* Jtem 101 of Regulation S-Khis item principally requires a general description of the registrant's business. With respect to
environmental matters, Item 101 requires disclosure of the material effects that compliance with federal, state, ancbiovaintalvi
regulation may have on "capital expenditures, earnings, or the competitive position" of the company. The company musagiimate
expenditures for environmental control facilities for the current and succeeding fiscal years and any material futut® periods.

* Jtem 103 of Regulation S-Khis item requires disclosure of all material environmental legal proceedings, including pending litigation
and administrative actions, and any such proceedings governfi3éral R 10379 authorities are known to be confémplating.
Instruction 5 to Item 103 defines material as any proceeding that (a) is material to the company's business or finaicia{lmondit
involves a claim for damages, potential monetary sanctions, or capital expenditures exceeding 10 percent of the compaasgetsiirre
or (c) involves a governmental authority as a party and sanctions are reasonably expected to be $ 100,080 or more.

* [tem 303 of Regulation S-Khis item requires companies to provide a historical and prospective analysis of financial conditions and the
results of operatior®.  This is generally understood to include disclosure of contingent environmental liabilities (sgrtatsasia

PRP under CERCLA), unless company management makes an objectively reasonable determination that a material effect on financial
condition or results of operations is not reasonably likely to décur.

In addition to disclosures under Regulation S-K, SEC-regulated companies are also required by Regulation S-X to considen&hliabilities in
financial statements included with their SEC disclosure filtdguithin the framework of Regulation S-X, companies are requéelisclose contingent
liabilities, including environmental liabilities, in financial statements under the direction of Statement of Financialidg&iantlards (SFAS) No.

5.48 For example, a contingent environmental liability such as a site cleanup or adverse environmental litigation is dorfaitiedigun the reach of
SFAS No. 5% "Reasonably estimable" losses from environmental contingencies that the company classifies as "probable"amuest bacacharged
as a reduction of income on the company's financial statements. If the environmental contingency is neither probabteberedderably
estimated, but is at least reasonably possible, then SFAS No. 5 requires that a "footnote disclosure” be made on Staténzerdigl

In addition to the mandatory environmental disclosures required by Regulations S-K and S-X, the antifraud provisionssetiaitezsllaw may also
create a duty of disclosure concerning environmental mattersois&6(b) of the Securities afickchange Act 0193431 along \ith its implementing
SEC Rule 10b-52 create a broad prohibition against false or misleading disclosures, including environmental disclosOfes. dds ot create
any general duty to volunteer disclosures about environmental n#tters. However, the rule is violated whenever a regulatéd@omghn
makes a material misrepresentatiommiission  of material fact concernaftjramative disclosure on an environmental matfer.

Rule 10b-5 is broadly applicable to press releases, disclosures to analysts, corporate environmental policy stateneBEC etigtfesure filings,
periodic financial reports, and any other communication reaching ams€%tThus, given that the primary target audience ieslsthareholders,
potential investors, and the general public, companies making false or misleading disclosures in formal corporate envigporteatal also
potentially subject to liability under a Rule 10b-5 cause of action. To prevail on such a claim, a defendant must benprav&ndwingly made a
false statement or omission of material fgmmuwhich gplaintiff justifiably relied and that was thoximate cause of thglaintiff's damaes28
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Therefore, whether concerning environmental disclosures mandated by SEC regulations or voluntarily disclosed throughnpuhii@ttompieces
such as a formal corporate environmental report, care should be taken that statements made are accurate and as detailgdcaaveedelaims
that they are misleading to current and potential inve&tors.

Given that environmental data disclosed as required byr&giations already exists in the puldimmain®® and considering tipeesumably
significant investment incurred by the company in preparation and filing of these disclosures, advocates of fuller cecfmsate diight argue that
companies, at the very least, should include this same data in their formal corporate environmental reports. Comparmjes spehnaimanner of
greater social transparency by making information more easily accessible in this way would likely stand to earn sigmifieastig public credibility
and trust from internal and external stakeholders. At present, however, there is little empirical evidence that compertssgre do so. As noted
in the 1996 Lober study, corporate environmental reports for the most part exclude the type of environmental data siclebgitence, and

pending legal matters that can be found simply by reviewing a company's quarterly and annual filings witethe SEC.

[30ELR 10380

Regulation of Environmental Marketing Claims

KPMG's 1999nternational Survey of Environmental Reportirabserves that a "new kind of environmental" report may be emerging from industry's

consumer products sect®. Citing as an example the recent corporate environmental report issued by global electrorics mad igiuturer
Philips, the KPMG survey states that this "new kind" of report "focuses on the environmental performance of productsitoatditirect impacts

of the production processe&." To the extent that corporate environmental reports include claims regarding the envirormatariatichaf specific
products, packaging, or services, however, consumer protection laws enforced by the Federal Trade Commission (FTC) minbbe take
consideratior2

The FTC oversees enforcement of the Federal Trade @siomAct&3 which generally prohibits unfair or deceptive acts or pesgtiacluding false
or misleading marketing claims. To provide guidance for companies engaging in environmental marketing or "green adherfSiaytias

promulgated its Guides for the Use of Environmental Marketing Claims (the G&fides). While not enforceable regulationsstrep@sigiet
administrative interpretations of laws administered by the FTC regarding application of the Federal Trade Commissionrdonterav advertising

and marketing practicés.
The Guides' scope is defined as follows:

These guides apply to environmental claims included in labeling, advertising, promotional materials and all other forrasraf, mark
whether asserted directly or by implication, through words, symbols, emblems, logos, depictions, product brand names amythroug
other means, including marketing through digital or electronic means, such as the Internet or electronic mail. The guaeasyplaiym
about the environmental attributes of a product, package or service in connection with the sale, offering for sale, grohaudattin

product, package or service for personal, family or household use, or form commercial, institutional or indu&trial use.

As Lober's 1996 study observes, primary audiences for formal corporate environmental reports are "customers," "constinectgenanal

pulic."8” As such, corporate environmental reports are clearly a "form of marketing" within the broad reach of the abawe. défigiis especially
true for reports that include assertions about "environmental attributes" of any "product, package, or service" thaintheoegmahy (or its
subsidiaries or related companies) sells to consumers.

Section 260.5 of the FTC Guides requires that any claim that directly or by implication presents an "objective assert@némicanmental
attribute of a product, package, or service must "possess and rely upon a reasonable basis substantiating the claemthatdiaintiemade®® This
"reasonable basis" for substantiation is defined as follows:

A reasonable basis consists of competent and reliable evidence. In the context of environmental marketing claims, siatioswtiitant
often require competent and reliable scientific evidence, defined as tests, analyses, research, studies or other evinietioe dgsedise
of professionals in the relevant area, conducted and evaluated in an objective manner by persons qualified to do sedusasy proc
generally accepted in the profession to yield accurate and reliable $&sults.

It is important to understand that FTC regulation of environmental marketing claims focuses on the message actually coonvayeeits, rather
than the message companies might have intended to céhvey. In this regard, former FTC Commissioner Roscoe Starek has observed:

In examining an advertisement, label, or other marketing material, the [FTC] focuses on what is conveyed to reasonabte Aogsumer
and all reasonable interpretations that are likely to affect consumers' conduct or decisions regarding a product or sbevice mus
substantiated, whether or not the advertiser intended to make those claims. Thus, in the environmental area, as iissilecofietihéo

be resolved first is identifying the claims the ad conveys to consdéiers.

Accordingly, companies are liable under FTC law not only for express assertions, but also for what such assertions éagpiy &bl consumér.
Each discrete assertion (direct and implied) must be substantiated by "competent and reliable evidence" as requiredeby the Guid

In addition to the "substantiation" requirement, the Guides set forth further general principles applicable to all eniroarketitey claims. For
example, § 260.6(a) states that qualifications or disclosures should be "sufficiently clear, prominent and understassiabtedtcpption’®
Therefore, small print, hidden, or inconspicuous qualifications or disclosures regarding claims are probably insuffigielainAdsdhould not be

presented so as to "overstate] [ the environmental attribute or benefit" agéerted. Further, any claim that includes av&d@MEArRt 10381]
statement,” such as comparisons of environmental characteristics of products on the market, "must make the basis fastimescdficpantly clear
to avoid consumer deceptioft" Moreover, the comparison itself must be capable of substantiation in accordance with tbatsegfuinenGuides.

Finally,§ 260.7 sets forth specific guidelines dealing with general environmental benefit claims and seven categorieartitofarieeul claims, such
as the biodegradability or recyclability of a product or its packading. Claims that misrepresent, either directly or bipimihiaiza product,
77
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package, or service offers a general environmental benefit are prohibiteel Guides emphasize that such unqualified, gederads are "difficult to
interpret" and can convey a wide range of meanings to consumers depending upon the context in which they & assertaty g€heslev
assertion conveying either a direct or implied message about an environmental quality, feature, or attribute of a prothectrrsseither be
scientifically substantiated as required by the Guides, qualified to the extent necessary to prevent deception, or getidet? alto

In reviewing the example of a "product performance” focused environmental report cited by the 1999 KPMG surveyERiribpshental Report
1998%—a number of product-specific environmental assertions of the type regulated by the FTC appear to be prevalent. Forexapople, th
includes the unqualified assertion that the packaging for its video recisrtfeitty recyclable.8! According to the FTC Guidesuch an assertion can
be made only if the packaging "can be collected, separated or otherwise recovered from the solid waste stream fortheusgrarfacture of
assembly of another package or product, through an estahigdyeting program?82 Further, "claims of recyclability should l@alified to the extent
necessary to avoid consumer deception about any limited availabiliégycling programs and lbection stes.'83 If recyclingprograms for this type of
packaging are generally available where the product is marketed, then such a claim should not be considered deceptiver kanthefdhe
product is marketed in an area where an "established recycling program" is not generally available, then such an uagualifiesctict risk of being
considered in violation of the FTC Guid#¥s.

Another portion of the Philips' report asserts that a particular lighting product provides "more light for its energy comsmtjits main
competitors®  Similarly, the report states that "the environment was a major driving force behind the development ofrfedettairielevision
set], which offers more economical energy consumption than its compeiétors." A video recorder is likewise asserted tofdcdessiarergy than
its competitors& These are clearly "comparative statements" of the environmental attributes of products covered by theésT @<slich, these
comparisons must be capable of substantiation as defined by the Guides. As noted above, this requires the capacitytmttiamantteatime
each comparative statement was made, the company possessed competent, reliable and objective scientific evidence &udreasrestarch,
analyses, or other evidence based on the expertise of professionals in the relevant area) tending to substantiate eawctpapsoiiic

Companies are certainly free to emphasize the environmental attributes of products or services in their formal corporatnéalvieports.
However, this area should be approached with the measure of caution necessitated by the FTC Guides. Affirmative statémepisliffredias
necessary to avoid the conveyance of any misleading message. All express and implied claims about objective, envirdomes il pttducts,
packaging, or services must be supported by competent and reliable evidence before they are made. If such assertidreoipadtema
environmental report are capable of substantiation by the type of evidence required under § 260.5 of the Guides, thegthaiBh€governing
environmental marketing claims should not be a concern.

Regardless, these are clearly not matters for the company to evaluate only after a formal corporate environmental repauthiahed. Instead,
those responsible for preparing the company's formal report should include the considerations raised in the FTC Guidéseasditotial review
process prior to publication of the report. The consequences for failing to do so could be extremely serious. The FTi€haeitythe iasue "cease
and desist" orders with respect to alleged unfair or deceptive practices that violate the FTC Act, require companigsabridpdds regarding the
practices under investigation, and to require corrective action. The FTC is also authorized to bring suit to redressdopgiesdrs which could

expose the company to liability for legal dama¥fes.
Conclusion

Properly determining the appropriate scope and detail for disclosure of information in a formal corporate environmeigal obadignging task. It
requires a combination of technical, financial, aghl knowledge and experti$80 EL R 10382] To meet the challenge, companies should:teav
well-planned strategy for preparation and publication of their report. This strategy must include ensuring that neceppanpi@aig &nowledge is
either included in the team responsible for preparation of the formal report, or fully accessible and available to theetaphasized above, a
constructive approach might be to designate a committee to oversee the process and ensure that the committee membessihip przpssie
institutional and legal knowledge to deal with concerns such as those raised in this Dialogue.

In a venerable analogy, publication of a company's formal corporate environmental report is like ringing a bell. On¢ethiedasilrung it cannot be
"un-rung." Similarly, once the company's environmental report has been published and disseminated to the public, thesstdterioemation
disclosed within its pages cannot be taken back. Considering and anticipating potential problems and legal concernfrpatiieaten of the
report may serve to avoid the need to address more serious worries afterwards.
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